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QUYEN TAC GIA POl VOI CHUONG TRINH MAY TINH
TRONG HQP PONG CO YEU TO LAO PONG

Tém tdt: Chuong trinh may tinh 1a
d6i twong duoc bao hd quyén tac gia theo
quy dinh caa Luat So hitu tri tué Viét Nam
va cac quéc gia la thanh vién cua Cong wéc
Berne. M4t chuong trinh may tinh dugc tao
ra ¢ thé tir chinh co so vét chit, phuong
tién va tai chinh cua tac gia hoac tir dau tu
cia mot ca nhan, to chic khac. Thong
thuong, cac lap trinh vién tao ra chuong
trinh may tinh theo hop ddng lao dong, ho
lam viéc dudi su phan cdng nhiém vu cua
mot co quan, t6 chic, doanh nghiép. Trén
thue té, viéc xac dinh chu thé quyén tac gia
d6i véi chuong trinh may tinh trong hop
dong co yéu té lao dong con gap nhiéu kho
khin nhét 13 trong giai doan &ng pho voéi dai
dich Covid-19 khi hau hét nguoi sir dung
lao dong lya chon trién khai phwong thuc
lam viéc tir xa cho doanh nghiép.
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1. Bdo hg chuwong trinh may tinh
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Abstract: Computer programs are
subject to copyright protection under the
provisions of the Intellectual Property Law
of Vietnam and countries that are members
of the Berne Convention. A computer
program is created from the author's own
facilities and finances, or from the
investment of another individual or
organization. Usually, programmers create
computer programs under an employment
contract. They work under the assignment
of an agency, organization or business. In
fact, it is still difficult to determine the
copyright holder for computer programs in
contracts with labor elements, especially
during the Covid-19 pandemic when most
employer choose to deploy remote working
methods.
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1.1. Bdo hé chwong trinh mdy tinh theo cdc diéu wéc quoc té
T6 chtic S hiru tri tué thé gi¢i (WIPO)! va Té chire Gido duc, Khoa hoc va Vin hoé
cta Lién Hop Quéc (UNESCO)? di lwa chon hinh thirc bao ho chuong trinh may tinh dudi

* ThS., Trudng Pai hoc Luat Thanh phé H5 Chi Minh; Email: dnpuyen@hcmulaw.edu.vn.

« Ghi chii: Téi bai viét toan vin tai dia chi: http://tapchi.hul.edu.vn.

176 chirc So hitu tri tué thé gisi - World Intellectual Property Organization (WTO) dugc thanh I4p vao nam 1967 hién
nay c6 188 thanh vién va quan ly 23 Hiép wdc qudc té, tru s chinh tai Geneva, Thuy Sy.

2 T$ chic Gido duc, Khoa hoc va Vin hoé Lién Hop Qudc - United Nations Educational, Scientific and Cultual
Organization (UNESCO) hién c6 195 thanh vién, tru s¢ chinh tai Paris, Phap.
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dang tac pham vin hoc vao nam 1985.% Cac qudc gia cd hé théng phép luat viing chic va
hé théng phép luat hiéu qua nhu Chau Au & giai doan nay ciing cho ra doi vin ban phap ly
quan trong dé diéu chinh linh vuc nay 1a Chi thi ngay 15/5/1991* vé bao vé chuong trinh
méy tinh. Chi thi ndy yéu cau cac qudc gia thanh vién phai bao vé chwong trinh may tinh
nhu mét tdc pham van hoc.

Chuong trinh may tinh theo phap luat cia cac qudc gia trén thé gisi duoc bao ho
dudi cac mé hinh bao gdm: bao ho theo co ché riéng (sui generis rights) theo dé xuat cua
WIPO; bao ho biang quyén tac gia theo Cong wéc Berne® va Hiép dinh TRIPs® ; bao ho
theo quy dinh cua sang ché theo quy dinh cua Hiép dinh TRIPS va bao ho theo quy dinh
vé bi mat kinh doanh theo mét sb &n 1¢ & Hoa Ky®.

1.2. Bdo hé chwong trinh mady tinh theo phap ludt Viét Nam

Phap luat vé bao ho cac ddi tuong vé so hitu tri tué nédi chung va chuong trinh may
tinh & Viét Nam ndi riéng da xuat hién tir nhitng nam 1980 va trai qua mot thoi gian phat
trién phl hop voi xu hudng phép luat thé gioi. Luat So hitu tri tué (Luat SHTT) nam 2005
quy dinh vé chuong trinh may tinh 13 hinh thirc tac pham duoc bao ho quyén tac gia®. Luat
SHTT nam 2005, stra doi b6 sung nam 2009, 2019 van quy dinh vé viéc bao ho chuong
trinh may tinh nhu mét tdc pham van hoc nhung c6 bd sung thém dinh nghia chuong trinh
may tinh theo d6 “Chuong trinh mdy tinh 1a tap hop céc chi dan dwoc thé hién dudi dang
lénh, ma, lugc db hoic dang khac, khi gan vao mot phuong tién, thiét bi dugc van hanh
bang ngdn ngir lap trinh may tinh thi ¢6 kha nang lam cho may tinh hoac thiét bi thuc hién
dugc cong viéc hodc dat dugc két qua cu thé”'%. Luat stra ddi, bd sung Luat SHTT nam
2022 (Luat stra doi, bo sung) c6 hiéu lyc tir ngay 01/01/2023 bd sung thém dinh nghia
chuong trinh may tinh “1a tap hop céc chi dan duoc thé hién dudi dang lénh, m3, lugc dd
hoic dang khéc, khi gin vao mot phuong tién, thiét bi duoc van hanh bang ngdn ngir lap
trinh may tinh thi c¢6 kha ning lam cho may tinh hodc thiét bi thyc hién dugc cong viéc
hoic dat duoc két qua cu thé”*:. Nhu vay, khéi niém vé chuong trinh may tinh da duoc 1am

3 WIPO (2004), WIPO Intellectual Property Handbook: Policy, Law and Use; Chuong 7: Technological and Legal
Documents in Intellectual Property.

4 Chi thi 91/250/EEC ngay 15/5/1991.

5 Cong wdc Berne vé bao hg tc phdm vin hoc va nghé thuat con dugc goi 1a Cong wéce Berne duoc ky tai Berne, Thuy Sy
nam 1886, 1an dau tién thiét lap va bao vé quyén tac gia giita cac qudc gia. Viét Nam chinh thirc tro thanh quéc gia thanh
Vvién ngay 26/4/2004.

& Higp dinh TRIPs la hiép dinh vé cac khia canh thuong mai lién quan dén quyén s& hitu tri tug, 1a mot thoa thuan phép Ii
quédc té giita tit ca céc quéc gia 1a thanh vién cua Té chirc Thuong mai Thé gisi (WTO) dit ra cac tiéu chuan téi thiéu
cho quy dinh cuaa chinh pha quéc gia v& nhiéu hinh thirc s¢ hitu tri tué (IP) nhu 4p dung cho céc cong dan cia cac qudc
gia thanh vién WTO khac.. Hiép dinh TRIPs la phu luc 1C cuaa théa thuan thiét 1ap t& chire WTO dwoc thdng qua ngay 15
théang 4 ndm 1994 va c6 hiéu lyc véi tét ca cac thanh vién WTO ngay 01 thang 01 nam 1995.

7 Theo quy dinh cua Hiép dinh TRIPs, chwong trinh may tinh khong dwoc d& cap 1a ddi tuong duoc bao ho sang ché
nhung cling khong bi loai tru.

8 Vytas M.Rimas, Trade Secret Protection of Computer Software, The John Marshall Journal of Information Technology
& Privacy Law, Vol 5, Computer/Law Journal 1984, tr. 79.

% Piém m khoan 1 Piéu 14 Luat SHTT

10 Khoan 1 Piéu 20 Luat SHTT nam 2005 sira ddi, bd sung nam 2009, 2019 va 2022

11 Khoan 1 Bidu 22 Luét sira ddi, bd sung Luat SHTT nim 2022
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16 hon va nhin chung, chuong trinh may tinh thoa mén cac diéu kién bao h quyén tac gia
s& duoc bao ho theo co ché quyén tac gia. Chuong trinh may tinh dugc bao ho theo quyén
tac gia theo Luat SHTT Viét Nam thi ciing duoc bao ho quyén tac gia tai cac qudc gia l1a
thanh vién cua Cong udc Berne va nguoc lai. Chuong trinh may tinh dugc bao ho tu dong,
chu thé quyén s& c6 quyén nhan than (Piéu 19) va quyén tai san (Piéu 20), trong d6, quyén
nhan than khéng gin véi tai san (cAc quyén nhan than quy dinh tai khoan 1, 2 va 4 biéu 19
Luat nay) duoc bao ho vo thoi han va cac quyén con lai thi bao ho trong mét khoang thoi
gian nhit dinh. Bén canh do6, Luét sira d6i, bd sung thém quy dinh vé thoa thuan chuyén
giao mot phan quyén nhan than va quyén tai san giita tac gia va chu so hitu quyén tac gia,
khi d6 “Téc gia va cha s hitu quyén tac gia ddi vdi chuong trinh may tinh cé quyén thoa
thuan bang van ban vé viéc sira chita, nang cip chuong trinh may tinh. T6 chtc, ca nhan c6
quyén st dung hop phap ban sao chuong trinh mdy tinh dugc 1am mot ban sao du phong
dé thay thé khi ban sao d6 bi xda, bi hong hoic khdng thé sir dung va khong duoc chuyén
giao cho t6 chtrc, ca nhan khac”. Trong thoi gian chwong trinh mdy tinh dugc bao ho, chi
thé quyén c6 quyén khai thac loi ich kinh té va dugc bao vé khoi cac hanh vi xam pham
quyén sé hitu tri tug.

Phap luat vé& so hitu tri tué Viét Nam da loai trir chuong trinh may tinh ra khoi cac
dbi twong dugc xem xét cap Bang doc quyen sang ché.*2 Tuy nhién, mot co ché nira dé cac
lap trinh vién xem xét bao h chuong trinh may tinh theo Luat SHTT Viét Nam la bao ho
theo quy dinh vé bi mat kinh doanh béi I& chuong trinh may tinh khong phai la nhiing ddi
tuong khong duoc bao ho véi danh nghia bi mét kinh doanh theo quy dinh tai Diéu 85 cua
Luat nay. Tuong tu VGi quyén tac gia, bi mat kinh doanh dugc bao hé mét cach ty dong
trén co s co dugc mot cach hop phép bi mat kinh doanh d6. Mot loi thé cua viéc bao ho bi
mat kinh doanh ddi véi chuong trinh may tinh d6 1 phap luat so hitu tri tué kéo dai viéc
bao ho dbi twong nay mién 1a cac diéu kién bao ho van dugc dap ung day du, do d6, chi so
hitu bi mat kinh doanh phai ty bao vé tai san tri tu¢ cua minh bang nhiing bién phép can
thiét (bao gém bién phép vat ly va bién phap k¥ thuat) dé bi mat kinh doanh d6 khong bi
boc 16 va khdng dé dang tiép can duoc.

1.3. Bio h¢ chwong trinh mdy tinh trong hop dong cé yéu té lao dong theo phdp lugt
Viét Nam

O nén kinh té thi truong va tac dong cua cdng nghé 4.0, ngudi st dung lao dong co
thé sir dung lao dong théng qua cac hinh thire khac nhau nhu phuong thic lam viéc truc
tiép, truc tuyén hoac lam viéc tir xa; ¢ quan hé lao dong hoic khong cé quan hé lao dong.
M&i quan hé lao dong 1a mot mdi quan hé phé bién trong xa hoi hién tai; tuy nhién, cac
quan hé lao dong hién nay ngay cang phuc tap boi 18 mot sé quan hé xa hoi c6 yéu té lao
dong theo cac du an hodc cong viéc cu thé, l1am viéc truc tuyén hodc 1am viéc theo hinh

12 Khoan 2 Piéu 59 Luat SHTT.
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thirc lién két véi cac doanh nghiép cong nghé sé co xu hudng gia ting, kéo theo dé 1a
nhitng van dé phép ly phuc tap phat sinh, c6 su dan xen giira phap luat lao dong, phap luat
dan su va ca phap luat thuong mai.'® B luat Lao dong nam 2019 quy dinh tai khoan 1
Diéu 13 cu thé “Hop ddng lao dong la sy thoa thuan giira ngudi lao dong va ngudi sir dung
lao dong vé viéc lam c6 tra cong, tién luong, diéu kién lao dong, quyén va nghia vu cua
mdi bén trong quan hé lao dong”. Thong qua hop dong lao dong, hai bén cam két thuc hién
mot hoat dong thi phai thuc hién hoat dong do, con bén con lai c6 nghia vu tra thu lao theo
thoa thuan. Hop dong lao dong 1a “sy thoa thuan giao wdc giira hai hay nhiéu bén quy dinh
cac quyén loi, nghia vu cua cac bén tham gia, thuong dugc viét thanh van ban'*. Thuc tién,
c6 rat nhiéu trudng hop cac bén khdng thé hién rd ban chit cua hop dong lao dong hay hop
d6ng dan su thong thuong khéac. Thuc trang ndy cha yéu xuat phat tir phia y mubn chu
quan cua ngudi st dung lao dong hudng dén viéc ap dung cac quy dinh phap luat dan su
vao diéu chinh céc quan hé c6 yéu té lao dong nay dé co loi hon cho ho. Céc loai hinh lao
dong ngay cang da dang va nam ngoai khudn khd phap luat lao dong cua quéc gia. Viéc
nhan dién nguoi 1am viéc khdng ¢ quan hé lao dong trong doanh nghiép can dwoc quan
tam, bao ho bai céc chinh sach cu thé dé dam bao quyén lgi téi thiéu cho nguoi 1am viéc
nham hudng téi myc tiéu phét trién bén viing ctia nhan loai. Ciing tai khoan 1 Diéu 13 Bo
luat Lao dong nam 2019, trudong hop hai bén thoa thuan bang tén goi khac nhung cé ndi
dung thé hién vé viéc lam co tra cong, tién lwong va sy quan 1y, diéu hanh, giam sat cua
mot bén thi duogc coi 12 hop dong lao dong, du khong ky két hop dong lao dong nhung thoa
thuan bang cac hinh thirc khac; néu co tranh chap xay ra, toa 4n hoan toan cé thé xem xét,
quyét dinh thoa thuan d6 1a hop ddng lao dong.

Chuong trinh méy tinh dugc bao ho theo co ché tu dong ma khéng can danh gia va
cdng nhan ciing nhu khong can phai thuc hién bat ky tha tuc cip van bang bao ho ndo. Tac
gia va chu so hitu quyen tac gia ddi voi chuong trinh may tinh c6 quyén thoa thuan bang
vin ban vé viéc sira chita, nang cip chuong trinh may tinh.*® Theo quy dinh cua Luat
SHTT, tac gia hay dong tac gia cia chwong trinh may tinh 13 ngudi sang tao ra mot phan
hoic toan bo chuwong trinh may tinh d6.1® T6 chuc giao nhiém vu cho tac gia 13 nguoi thudc
t6 chirc cua minh sang tao ra tac pham Ia chii s¢ hitu cac quyén quy dinh tai Piéu 20 va
khoan 3 Piéu 19 cua Luat nay trir truong hop phap luat co quy dinh khéac.t” Tac gia va to
chtic, ca nhan dau tu kinh phi, tai chinh, co s¢ vat chat — k§ thuat dé sang tao ra chuong
trinh may tinh c6 thé thoa thuan vé viéc sira chita, nng cap chuong trinh méy tinh. C6 thé

13 Nhdn dién van dé phap 1y cé yéu 6 lao dgng trong cac quan hé dan su, thirong mai, https:/www.hcmepv.org.vn/tin-
tuc/nhan-dien-van-de-phap-ly-co-yeu-to-lao-dong-trong-cac-quan-he-dan-su-thuong-mai-1491889490, truy cap ngay
11/8/2022.

14 Hoang Phé (2021), Tir dién tiéng Viét, NXB. Hong Dic, tr.450.

15 Khoan 1 Piéu 22 Luat SHTT niam 2005 sira dbi, bd sung nam 2009, 2019.

16 Khoan 1 Diéu 6 Nghi dinh 22/2018.

7 pigu 39 Luat SHTT.
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hiéu rang, mot l4p trinh vién 1am viéc trong mot cong ty, giita hai bén ¢ ton tai hop ddng
lao dong, duoc giao nhiém vu tao nén mot chuong trinh may tinh sé€ tré thanh tac gia con
cdng ty s& tré thanh cha s hitu quyén tac gia ddi v6i chuong trinh may tinh ndy, trong
truong hop hai bén khong ton tai thoa thuan khéc. Mot truong hop khéc, mot 1ap trinh vién
tu do (“freclance”) nhan céng viéc tao 1ap mot chuong trinh may tinh thong qua mot céng
viéc hoac mot du an dugc dang 1én nhiing trang thong tin dién tur, trang mang xa hoi hay
don thuan 1a mot bai bao, mot bai viét tap chi... va dugc tra tién cong tir cong viéc do; ddi
chiéu theo quy dinh cua Luat SHTT hién hanh va Bo luat Lao dong nam 2019, néu gitra
hai bén khong co6 thoa thuan gi khac, 1ap trinh vién sang tao nén chuong trinh may tinh sé
tré thanh tac gia va cha thé giao cong viéc, dau tu kinh phi tai chinh s& tré thanh chu so
hitu cia chuong trinh may tinh d6. Khi chwong trinh may tinh d6 duoc chuyén nhuong
theo quy dinh vé chuyén nhugng quyén tac gia tai Diéu 45 Luat SHTT, bén nhan chuyén
giao quyén sé tré thanh chua sé hitu quyén tac gia con cac lap trinh vién van 13 tac gia doi
Vv6i chuong trinh may tinh do ho tryc tiép sang tao ra.
2. Quy dinh ciia phap luit vé quyén tac gia d6i véi chwong trinh may tinh trong hop
dong co yéu to lao dong

Hop dong c6 yéu té lao dong ciing co thé dugc xem 1a mét loai hop dong theo quy
dinh cua B luat Dan sy nam 2015%8; vé mat ban chét, hop dong 1a su thoa thuan, giao udc
gitra cac bén va noi dung bao gom quyén lgi va nghia vu cua cac bén tham gia va duoc
hinh thanh trén co s¢ thoa thuan gitra cac bén. Mot trong nhitng diéu kién dé hop dong dan
su ¢6 hiéu luc 1a myc dich va noi dung cia hop dong khong vi pham diéu cdm, khong tréi
dao duc x4 hoi.t® Bong thoi, hop dong co thé dugc thé hién bang loi noi, van ban hoic
bang hanh vi cu thé.?® Hop ddng lao dong 1 su thoa thuan giira ngudi lao dong va ngudi
sir dung lao dong vé viéc lam c6 tra cong, tién luong, diéu Kién lao dong, quyén va nghia
vu cua cac bén trong quan hé lao dong.?* “Ngudi lao dong” 1a nguoi lam viéc cho ngudi sir
dung lao dong theo thoa thuan, dugc tra luong va chiu sy quan 1y, diéu hanh, giam sét cua
ngudi sir dung lao dong va “ngudi sir dung lao dong” 1a doanh nghiép, co quan, to chic,
hop tac x4, ho gia dinh, ca nhan c6 thué mudn, su dung ngudi lao dong lam viéc cho minh
theo thoa thuan; truong hop nguoi s dung lao dong la c& nhan thi phai ¢6 nang lyc hanh vi
dan sy diy du.?? Nhu da phan tich ¢ trén, trong truong hop khong duoc néu trong noi dung
cua hop dong lao dong hay thoa thuan bang van ban giira nguoi lao dong va nguoi st dung
lao dong, can cuir theo Luat SHTT hién hanh, nguoi sir dung lao dong duong nhién 1a chu
s hiru cua chuong trinh may tinh do nguoi lao dong tao ra trong qua trinh lam viéc.

18 pidu 385 Bo luat Dan sy nam 2015 quy dinh: “Hop ddng 1a sy thoa thuan giita cac bén vé viéc xac lap, thay ddi hozc
cham dirt quyén, nghia vu dan sy,

19 pidm ¢ khoan 1 Didu 117 B luat Dan sy ndm 2015.

20 Khoan 1 Piéu 119 B6 lust Dan sy nam 2015.

21 Khoan 1 Pidu 13 B6 luat Lao dong nam 2019.

22 Khoan 1, 2 Diéu 3 Bo luat Lao dong nam 2019.
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Tuong ty, truong hop hai bén thoa thuan bang tén goi khac nhung c6 ndi dung thé hién vé
viéc 1am c6 tra cong, tién lwong va su quan ly, didu hanh, giam sat cua mot bén thi dwoc
coi 1a hop dong lao dong, du khdng ky két hop dong lao dong nhung thoa thuan bang cac
hinh thtrc khéc, chu thé giao viéc, tra tién cong va quan ly, diéu hanh, giam sat s& 1a chu s&
hiru ctia chuong trinh may tinh va nguoi thuc hién cong viéc, sang tao ra chuong trinh may
tinh sé tr¢ thanh tac gia chuong trinh may tinh dé, trir truong hop hai bén cé thoa thuan
khac. Nhu vay, khi cac bén tham gia tuy nguyén c6 maot thoa thuan khac, phap luat van wu
tién thoa thuan nay néu né phu hop véi quy dinh caa phép luat va khong trai dao dic xa
hoi. Tuy nhién, ciing can luu y rang, tac gia/dong tac gia cia chuong trinh may tinh phai la
c4 nhan, 14 ngudi truc tiép sang tao ra mot phan hoic toan bo chwong trinh may tinh® va
chu so hitu quyén tac gia c6 thé 1a to chire, ca nhan theo quy dinh tai khoan 2 Piéu 13 Luat
SHTT hién hanh.

C6 thé thay diém twong ddng trong viéc xac dinh cha thé quyén tac gia déi véi tai
san tri tué duoc tao ra trong qué trinh lao dong cua phép luat s¢ hitu tri tué cua cac qudc
gia khac. Theo Pao luat Ban quyén caa An Do nam 19572, bat ky san pham nao, bao gém
ca ma nguon néu duoc phat trién bai nhan vién thi s& thugc so hiru ciia nguoi sir dung lao
dong, trir trudng hop co thoa thuan khéac.? Ciing nhu quy dinh tai Diéu 74.3 Luat vé quyén
tac gia va quyeén lién quan ciia Hoa Ky?® va cac quy dinh vé quyén va nghia vu cua cac bén
trong hop dong lao dong cia Luat Lao dong nam 19747 cua qubc gia ndy hay phap luat vé
sG hitu tri tué ctia Canada, ngudi sir dung lao dong sé tro thanh chu so hitu cua tai san tri
tué néi chung hay chuong trinh may tinh noi riéng, néu dap tmg du ba diéu Kién sau day?®:

- Quan h¢ lao dong phai ton tai dudi hinh thirc hop dong

- Téac gia phai tao ra tac pham trong qué trinh ho lam viéc

- Khéng c6 thoa thuan vé diéu kién ngudi lao dong sé hitu ban quyén d6i véi tac
pham dugc tao ra trong qua trinh 1am viéc ctia ho.

Dé ngudi sir dung lao dong trg thanh chii s hitu cua tai san tri tué can dap tng hai
diéu sau: tac gia phai 1a nhan vién thugc to chic d6 va thanh qua tri tué¢ duoc tao ra nhu 1a
mot phan nhiém vy ma nhan vién d6 duoc giao hay phai thuc hién. Yéu tb cé 18i trong viéc
nhan dién chu so hitu cia mot thanh qua lao dong tri tué chinh 13 thanh pham d6 c6 dugc
tao ra trong qua trinh 1am viéc hay khong. “Trong qué trinh 1am viéc” ¢6 thé duoc hiéu la

23 Khoan 1, 2 Biéu 6 Nghi dinh 22/2018 quy dinh chi tiét mot s6 diéu va bién phép thi hanh Luat S¢ hitu tri tug nam 2005
va Lut sira dbi, bd sung mot s6 diéu cua Luat Sé hitu tri tué nam 2009 vé quyén tac gia, quyén lién quan.

24 Pao luat ban quyén 1957 (dugc sira dbi boi Dao luat sira doi ban quyén 2012) diéu chinh dbi tugng cia luat ban quyén
& An D§. Dao luat o hiéu luc tir ngay 21 thang 1 nim 1958.

% Who owns the intellectual property developed in India, https://www.anaassociates.com/wp-
content/uploads/2017/11/Who-owns-the-intellectual-property-developed-in-India.pdf, truy cap ngay 01/01/2021.

2% The Act Of 4 February 1994 On Copyright And Related Rights (USA).

27 The Act of 26 June 1974 the Labour Code (USA).

28 Do you actually own the IP generated by your Canadian employees?,
https://www.smartbiggar.ca/insights/publication/do-you-actually-own-the-ip-generated-by-your-canadian-employees-,
truy cap ngay 01/01/2021.
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hanh dong dudi bat ky hinh thirc nao duoc thuc hién trong qué trinh thuc hién cong viéc
ctia ngudi lao dong va thuong trong khoang thoi gian quy dinh trong hop dong lao dong.
Hay ndi cach khac, viéc hinh thanh va dinh hinh y tuéng do6 c6 phat sinh tir quan hé lao
dong giira ngudi lao dong va ngudi st dung lao dong hay khong. Néu ngudi lao dong duoc
thué dé tao ra chuong trinh may tinh nhu mot phan céng viéc cua ho hoic trong hop déng
lao dong giira hai bén c6 mé ta nhiém vu tao 1ap bang vin ban thi ngudi st dung lao dong
la chu s hiru chuong trinh may tinh d6. Trén thuc té, viéc xac dinh chu s¢ hitu ddi voi
chuong trinh may tinh khong don gian. Mot san pham chwong trinh may tinh c6 y tudong
duoc hinh thanh va phét trién tai nha cua ngudi lao dong hodc dugc tao 1ap bang thiét bi ca
nhan cua nguoi d6 thi cad nhan d6 vura 1a tac gia vira la chu so hitu cta chuong trinh may
tinh. Nguoc lai, mot chwong trinh méy tinh duoc tao ra tir viéc sir dung thiét bi cia nguoi
str dung lao dong thi khong du dé chiing to rang ngudi st dung lao dong sé& trg thanh cha
s& hitu caa chuong trinh may tinh d6. Twong tw, nguoi st dung lao dong s& khong thé tro
thanh chu so hiru ciia maot tai san tri tu¢ trong trueong hop mot nhan vién tao ra mot tro choi
(phan mém may tinh) tai nha ma md ta cong viéc ctia nhan vién nay khong dé cap dén viec
tao ra tro choi ngay ca khi nguoi ndy ghi chil vé trd choi hay thir nghiém trd choi trén may
tinh thugc s hitu cia cong ty nay.?° Bén canh dé, ciing luu ¥ dbi véi cac truong hop ngudi
sir dung lao dong sir dung cac nha thau hoidc cac nha tu vin bén ngoai dé 1am viéc véi nhan
vién caa minh trong qua trinh phét trién san pham hoic dich vu thi quyén so hiru ddi voi
tai san tri tué¢ duoc tao lap thudc vé nha thau hoic nha tu van doc lap do chir khdng phai
ngudi st dung lao dong, trir trudng hop cac bén co thoa thuan khac.®
3. Thue trang va kién nghi vé quyén tac gia ddi véi chwong trinh may tinh trong hop
dong c6 yéu to lao dong

Thuec tién hién nay trong cac quan hé co yéu té lao dong thudng xay ra mot sé truong
hop, cac bén khong thé hién rd ban chat cia hop dong 1a hop dong lao dong hay cac loai
hop dong dan sy théng thuong khac. Thuc trang nay xay ra xuat phat tir viéc mot trong cac
bén hoac cac bén c6 muc dich hudng téi viéc ap dung cac quy dinh phép luat dan su vao
diéu chinh cac quan hé c6 yéu t6 lao dong nay dé ¢ lgi hon cho ho. Ung ph6 véi dai dich
COVID-19 dién bién phuc tap, thay vi 1am viéc truc tiép tai cac co quan, try s&, vin
phong. .. nhiéu don vi, doanh nghiép lya chon xu huéng lam viéc truc tuyén, 1am viéc tir
xa (work from home) nham phong chdong dich bénh, han ché tiép x(c gan nhung van dam
bao hoan thanh cong viéc.®! Moi trudng lam viéc tir xa lam gia ting thém sy phirc tap trong

29 Tina A. Syring and Felicia J. Boyd, Barnes & Thornburg, Employer and employee ownership of intellectual property:
Not as easy as you think, https://store.legal.thomsonreuters.com/law-products/news-views/corporate-counsel/employer-
and-employee-ownership-of-intellectual-property-not-as-easy-as-you-think, truy cap ngay 01/01/2022.

8%  Who Owns the Intellectual Property: The Employee or the Employer?, http:/Imlaw.ca/wp-
content/uploads/2013/12/who_owns.pdf, truy cap ngay 01/01/2021.

81 "Work from home" giira thoi Covid, http://www.baodongnai.com.vn/dong-nai-cuoi-tuan/202106/work-from-home-
giua-thoi-covid-19-3062514/, truy cap ngay 01/01/2021.
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cac hoat dong lién quan dén sang tao, thiét ké, sang ché hoic phat trién cac tai san tri tué
bang chinh tai nguyén ca nhan cua nhan vién d6 nhu mang wifi, may mac, vat liéu va céc
co s& vat chat khac ma khong phai tir nguoi sir dung lao dong. Ranh gii gitta noi 1am viéc
va nha d3 mo di dan dén nhiéu tranh chdp xung quanh liéu viéc mot nhan vién tao ra
chuong trinh may tinh c6 duoc xét 1a trong qua trinh 1am viéc hay khong.®? Nhu vay, cac
diéu khoan vé s hitu tri tué trong hop dong c6 yéu tb lao dong ndi chung va hop dong lao
dong noi riéng ngay cang tré nén quan trong khi xuat hién nhimg thay d6i co ban trong
phuong thic 1dam viéc. Nhin chung, chuong trinh may tinh dugc nguoi lao dong tao ra
trong qua trinh 1am viéc s& thuoc s¢ hitu cua nguoi sir dung lao dong néu giita hai bén
khong co thoa thuan gi khac nhung can phai can than d6i véi nhitng noi dung lién quan dén
soan thao hop dong lao dong, cac diéu khoan can dugc mé rong hon, lién quan dén tai san
tri tué tao ra cé hay khéng str dung tai nguyén cta ngudi sir dung lao déng ciing nhu nhirng
van dé lién quan dén tir bo quyén nhan than hay cac diéu khoan dam bao khac.

Trong béi canh cong nghiép 4.0, cing véi sy phat trién manh mé& cua cdng nghé, cac
loai hinh lao dong tré' nén da dang va tao ra nhitng thach thic moi ddi véi khudn kho phap
luat lao dong hién hitu tai cac qudc gia trén thé giéi. Nguoi lao dong thuong st dung may
tinh xach tay va céc thiét bi dién tir hién dai dé 1am viéc tir xa, su can thiét vé viéc bat kip
thuc té lién quan dén quyén so hitu tri tué déi voi tai san duoc tao 1ap boi nguoi lao dong.
Di dau véi chinh sach ngudn mé tai GitHub — dich vu cung cap kho luu trir ma ngudn Git
dua trén nén tang web cho cac du an phan mém,® ngudi lao dong cé thé sé hiru bat ky san
pham ma ho tao ra trong thoi gian rdnh — hay thoi gian ngirng hoat dong trong gio 1am
viéc. Khéc véi hop ddng lao dong, thoa thuan can bang vé so hiru tri tué trong lao dong
(Balanced Employee IP Agreement — BEIPA)3* duoc hi vong tré thanh mét tiéu chuan méi
nham thic day su sang tao cua ngudi lao dong. Theo do, trir nhitng truong hop tai san tri
tué tao ra trong pham vi cong viéc cua ngudi lao dong, ho s& c6 quyén sé hitu ddi véi
nhiing tai san tri tué dugc tao ra bén ngoai cong viéc va khong lién quan dén hoat dong cua
cong ty. DPdi véi nhitng tai san tri tué lién quan dén hoat dong kinh doanh cua cong ty,
ngudi lao dong duoc duy tri quyén s hitu va cong ty nhan duoc gidy phép khong doc
quyén va khéng gisi han. Pay dugc xem Ia cam két vé quyén ty chi ciia nguoi lao dong va
“can bang giita cudc sdng va cong viéc” cho tri 6¢ dong thoi thic day tinh sang tao cua
ngudi lao dong, mang lai lgi ich tich cuc cho cong dong.

32 Getting your IP in order: stay in control of ownership, https://www.pinsentmasons.com/out-law/guides/getting-your-ip-
in-order-stay-in-control-of-ownership, truy cap ngay 01/01/2021.

3 GitHub la gi?, https://vietnix.vn/github-la-gi/, truy cap lan ngay 01/01/2021.

34 Balanced Employee IP Agreement (BEIPA), https://github.com/github/balanced-employee-ip-agreement, truy cap
ngay 01/01/2021.
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Tir nhitng phan tich trén, trong bdi canh kinh té - thi trudng cling véi su phat trién
manh mé& cua cdng nghé, dé bao dam quyén va loi ich hop phap cua tac gia va chu sé hitu
quyén tac gia dbi voi chuong trinh may tinh, tac gia dé xuat mot sb giai phap sau:

Mgt 13, hoan thién khuén khé phap luat quéc gia, phi hop véi cac didu ude qudc té
ma Viét Nam dang 1a thanh vién ciing nhu thyc tién x& hoi Viét Nam cling véi sy phat
trién s6 hoa, cdng nghé cao nham dam bao quyén va loi ich cua c& nhan tao ra chuong
trinh may tinh va cac c& nhan, t6 chirc du tu kinh phi, cong cu theo hop dong lao dong noi
chung va hop ddng c6 yéu tb lao dong nadi riéng.

Hai 13, tiép tuc d6i moi phuong thic quan tri quéc gia dé pha hop véi bdi canh mai,
khi dai dich Covid-19 va nhiing kho khin do quy dinh han ché di lai va gian cach x& hoi da
1am thay ddi hau hét cac hoat dong, hanh vi trén thyc té. Xu huéng phd bién cua céc hoat
dong tao 1ap san pham tri tué ndi chung va chuong trinh may tinh noi riéng khong con bi
g0 bo trong mot khoang khéng gian ¢é dinh ma c6 thé tir mbi quan hé tir bat ki noi nao
trong qudc gia va trén thé giéi. Do d6, can tao co ché thuan loi hon dé thu hat sy tham gia
ctia moi thanh phan trong x4 hoi.

Ba I3, tang cuong truyén théng, nang cao nhan thirc cia cac ca nhan, to chic tham
gia cac quan hé phap luat lién quan dén tai san tri tué thudc linh vuc dan sy thong qua cac
hoat dong nang cao cac kién thuc phap luat lién quan can c6 trong phap luat vé dan su, lao
dong va so hitu tri tug.

4. Két luan

Hop dong c6 yéu té lao dong cd vai trd quan trong trong viéc bao vé ngudi st dung
lao @ong hay doanh nghiép khoi bi thiét hai vé tai san hodc cac van dé lién quan dén tranh
chap ndi chung. Bén canh d6, hop dong cé yéu td lao dong ciing lam rd cho ngudi lao dong
vé quyén va nghia vu lién quan dén ca tai san tri tué ctia ngudi s dung lao dong va nhiing
tai san ma ngudi lao dong tao ra trong qua trinh thyc hién cong viéc thoa thuan. Dé bao vé
quyén va loi ich hop phép cua ca nguoi st dung lao dong va ngudi lao dong ddi véi mot tai
san tri tué duoc tao lap can phai c6 nhitng thoa thuan lao dong phi hop. Nhu di phan tich
& trén, nguoi st dung lao dong s¢ hiru tai san tri tué boi ngudi lao dong tao ra trong qua
trinh thuc hién céng viéc thoa thuan la hoan toan phu hop bai 1€ ho da tra thu lao theo hop
ddng nay. Vi vy, & muc tbi thiéu, cac hop dong co yéu td lao dong phai néu rd cac cong
viéc dugc md ta bao gdom ca viéc tao ra hoic phat trién mot tai san tri tug, di ¢ co s cua
ngudi str dung lao dong hoic tai noi & cua nguoi lao dong déu thudc so hitu cua ngudi sir
dung lao dong. Dong thoi, bat ky hinh thirc Iuu trit cac thong tin lién quan nhu tai lidu ban
ctmg, dia nén, biang gbc, may in hay ma ngudn déu thudc vé ngudi sir dung lao dong.
Nguoc lai, dé bao vé quyén va loi ich hop phap ctia minh, ngudi lao dong ciing can néu rd
trong hop dong rang cac san pham tri tué tir sy sang tao caa ho khong phai tir cong viéc md
ta duoc loai trir va thudc su so hitu cuia chinh nguoi tao nén chuong trinh may tinh do.
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