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TOM TAT

Trong s6 cac bién phép khan cap tam thoi (BPKCTT) duoc quy dinh theo Phap ludt Viet
Nam thi mgt trong s6 nhitng bi¢n phdp dwoc nhiéu dwong sw dé nghj ap dung nhat 1 bién
phap Cdm chuyen dich quyen Ve tai san doi Véi tai san dang tranh chap Pé &p dung bién
phap Cam chuyen dich quyén Vé tai san doi véi tai san dang tranh chap hiéu qud, chinh xac,
Toa &n can c6 can cir cho thay nguoi dang chiém hizu hodc gid tai san dang tranh chdp c6
hanh vi chuyén dich quyén vé tai sdan doi véi tai san dang tranh chap cho nguwoi Khac. Tuy
nhién, trén thuc té cac Toda an gap nhiéu khé khan do quy dinh phap ludr chua ré rang dan
den viéc khong thong nhat khi &p dung. Trong ngi dung bai viét, nhém tac gid trinh bay
nhitng vdn dé co ban cua phap ludt lién quan dén can cir cho thdy nguwoi dang chiém hitu
hodc gii tai san dang tranh chap ¢ hanh vi chuyén dich quyén vé tai san déi véi tai san
dang tranh chdp cho ngueoi kKhac, thuec tién ap dung quy dinh phép ludt, mét sé bat cdp va
kién ngh; hoan thién quy dinh phap lugt.

Tir khéa: Bién phap khan cdp tam thoi, chuyén dich, quyén vé tai san

Trich dan: Nguyén Phudc Quy Quang va Lé Thuy Nga, 2022. Cin cr x4c dinh ngudi dang
chiém hiru hodc giir tai san dang tranh chip c6 hanh vi chuyén dich quyén tai san
dbi voi tai san dang tranh chap. Tap chi Nghién ctru khoa hoc va Phat trién kinh
té Truong Dai hoc Tay D6. 15: 119-127.

"TS. Nguyén Phude Quy Quang — Phé Chii tich Hoi dong Truong — Phé Hiéu trucng, Truong Pai
hoc Tay Do
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1. MO PAU

Theo quy dinh tai Diéu 121 Bo Luat t6
tung dan su (BLTTDS) 2015, bién phéap
khan cip tam thoi (BPKCTT) cim
chuyén dich quyén vé tai san d6i véi tai
san dang tranh chap duoc &p dung néu
trong qué trinh giai quyét vu 4n 6 cin ctr
cho thiy ngudi dang chiém hiru hoic git
tai san dang tranh chap cé hanh vi chuyén
dich quyén vé tai san ddi véi tai san dang
tranh chap cho nguoi khac. Nhu vay, co
s dé 4p dung BPKCTT cam chuyén dich
quyén Vé tai san ddi vai tai san dang tranh
chap khi ¢ cin cr cho thdy nguoi dang
chiém hitu hoic giir tai san dang tranh
chap c6 hanh vi chuyén dich quyén vé tai
san ddi vai tai san dang tranh chap cho
nguoi khac.

Véi co s& “cé can cir cho thdy nguoi
dang chiém hiru hodc gi tai sdn dang
tranh chdp cé hanh vi chuyén dich quyén
Vé tai san doi Véi tai san dang tranh chdp
cho nguwoi khdc” tao ra nhiéu cach hiéu
khac nhau. Cu thé:

Cach hiéu thiz nhdt, chi can nguoi
dang chiém hitu hoic gitr tai san dang
tranh chap c6 nhitng biéu hién nham
chuyén dich quyén vé tai san déi véi tai
san dang tranh chap 13 du co so dé ap
dung BPKCTT cdm chuyén dich quyén
vé tai san dbi voi tai san dang tranh chap.
Nghia 1a du trén thuc té, nguoi dang
chiém hitu hoic giir tai san dang tranh
chap chua c6 hanh vi thyc té chuyén dich
quyén vé tai san ddi voi tai san dang tranh
chap nhung van di co so dé &p dung
BPKCTT cam chuyén dich quyén vé tai
san d6i vai tai san dang tranh chap. Trong
qué trinh sira d6i BLTTDS 2004, c4c nha
lam luat ciing d3 hiéu theo cach nay. Theo

d6 Piéu 115 Dy thao BLTTDS sira doi
(twong Ging véi Didu 121 BLTTD 2015)
da st dung cum tir “cé cdn cir cho thay
can ngan chan”. Viéc quy dinh nhu Didu
115 Du thao BLTTDS stra ddi, nguoi
dang chiém hitu hoac sé hitu tai san chua
¢ hanh vi chuyén dich quyén vé tai san
nhung c6 can ctr cho thay can ngin chan
thi van c6 thé ap dung BPKCTT cim
chuyén dich quyen vé tai san ddi vai tai
san dang tranh chép. Theo quan diém cua
tac gia, cach hiéu tht nhat nhu da néu va
phan tich nhu trén s€ dam bao duoc
quyén loi caa chu thé ¢ quyén yéu cau
4p dung BPKCTT cam chuyén dich
quyén Vvé tai san ddi vai tai san dang tranh
chap. Bén canh d6, quy dinh nhu trén con
dam bao duoc y nghia cia BPKCTT,
ngan chan kip thoi viéc chuyén dich
quyeén vé tai san dé nham trén tranh nghia
vu caa ngudi chiém hitu so hitu tai san
tranh chap.

Céach hiéu th# hai, vi Diéu 121
BLTTDS 2015 quy dinh r0 “co hanh vi
chuyén dich quyén vé tai san doi véi tai
san dang tranh chdp cho nguwoi khdc”
nén phai “cé hanh vi” trén thuc té méi du
co s& 4p dung BPKCTT cam chuyén dich
quyén vé tai san dbi voi tai san dang tranh
chap. Nghia 1a cho du ¢6 du co s& dé xac
dinh ngudi dang chiém hitu hoic so hitu
tai san s& c6 hanh vi chuyén dich quyén
vé tai san nhung néu chua c6 hanh vi
chuyén dich quyén vé tai san trén thyc té
thi cling khong c6 cin ctr dé xem xét ap
dung. Véi cach hiéu thir hai nay thi trong
nhiéu trudong hop viéc ap dung BPKCTT
cam chuyen dich quyen ve tai san d6i voi
tai san dang tranh chap khong con y nghia
boi quyén vé tai san ddi voi tai san dang
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tranh chip da bi chuyén dich sang nguoi
khac. Trén thuc té, rat kho dé chu thé cé
quyén yéu cau tiép xuc dugc cac ching
ctr ching minh nguoi dang chiém hiu
hoac git tai san dang “cé hanh vi”
chuyén dich quyén vé tai san dé cung cap
cho Toa an. Hoic khi tiép xac duogc
chiang cu thi thu tuc phap ly chuyen
quyén Vé tai san cling da duoc hoan tat.

V6i y nghia bao toan tai san dang tranh
chap, khong thay ddi quyén vé tai san dé
thi hanh an, viéc 4p dung BPKCTT cam
chuyén dich quyén vé tai san d6i véi tai
san dang tranh chap phai ngan chin duoc
viéc chuyén dich quyén vé tai san ddi voi
tai san tranh chap. Vi vay, can cu dé
BPKCTT cam chuyén dich quyén vé tai
san dbi voi tai san dang tranh chap la
nguoi dang chiém hitu hoic gitr tai san
dang tranh chap c6 nhirng biéu hién nham
chuyén dich quyén vé tai san d6i véi tai
san dang tranh chap.

2. THUC TIEN AP DUNG PHAP
LUAT

Thuc tién &4p dung BPKCTT cim
chuyén dich quyén vé tai san d6i véi tai
san dang tranh chap tai Toa an cac cip
cling cho thay nhiéu Tham phéan ciing
hiéu theo cach hiéu tha nhét. Cu thé nhu
sau:

Ngay 09/7/2018, TAND quan 3 Thanh
phé HO Chi Minh ban hanh Quyét dinh
s6: 188/2018/QD-BPKCTT vé viéc &p
dung bién phap khan cap tam thoi cam
chuyén dich quyén vé tai san d6i véi tai
san dang tranh chép 1a nha va dat tai s6
23 (s6 cii 219B 16 F) dudng Vuon Chudi,
phuong 4, quan 3, Thanh phé H6 Chi
Minh thuoc s¢ hiru cua 6ng Lé Thanh

Tam — bi don cua vu an. Theo do, trén co
s& xem xét don yéu cau &p dung bién
phap khan cip tam thoi cia nguyén don
trong vu &n, Tham phan giai quyét vu an
da ra quyét dinh ap dung bién phap_ khan
cap tam thoi cAm chuyén dich quyen vé
tai san d6i voi tai san dang tranh chip la
nha va dat tai s6 23 (sd cii 219B 16 F)
duong Vuon Chudi, phuong 4, quan 3,
Thanh phé H6 Chi Minh. Thuc té tai thoi
diém xem xét &p dung BPKCTT, éng L&
Thanh Tam — bi don trong vu an, nguoi
dang dung tén s hitu nha va dat tai s6 23
(s6 cii 219B 16 F) duong Vuon Chudi,
phuong 4, quan 3, Thanh phd HS Chi
Minh chua c6 hanh vi chuyén dich quyén
tai san di vé6i tai san néu trén. Do do, co
thé nhan dinh rang Tham phén giai quyét
Vu 4n néu trén da c6 cach hiéu gidng nhu
cach hiéu thtr nhat, nghia 1a chi can ngudi
dang chiém hitu hoic gitr tai san dang
tranh chap c6 nhitng biéu hién nham
chuyén dich quyén vé tai san d6i véi tai
san dang tranh chap 1a du co so dé ap
dung BPKCTT c4m chuyén dich quyén
Vé tai san ddi véi tai san dang tranh chép.

Mot Tham phan khac ciing di ¢ cach
hiéu twong tu tai Quyét dinh so
59/2018/Qb-BPKCTT ngay 19/03/2018
cua TAND quan 3, Thanh phé H6 Chi
Minh. Theo d6, ba Lam Thi Thuong,
nguyén don trong vu an c6 don yéu cau
ap dung BPKCTT ngay 13/3/2018 vai
yéu cau ap dung BPKCTT cam chuyén
dich vé quyén tai san ddi véi tai san dang
tranh chap 1a Sap P7, khu 1, cho Tan Binh
(Trung tam thuong mai Tan Binh),
Phuong 8, quan Tan Binh, Thanh phé Ho6
Chi Minh thudc sé hitu cua 6ng Nguyén
Thanh Son va ba Lam Thi Thuong. Trén
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thuc té, 6ng Nguyén Thanh Son chua ¢
hanh vi thuc t& nham chuyén dich vé
quyén tai san ddi vai Sap P7, khu 1, cho
Tan Binh (Trung tdm thuwong mai Tan
Binh), Phuong 8, quan Tan Binh, Thanh
phd H6 Chi Minh nhung Tham phan nhan
dinh c6 co s& dé &p dung BPKCTT cam
chuyén dich vé quyén tai san d6i véi tai
san dang tranh chiap dé tir d6 ban hanh
quyét dinh &p dung BPKCTT.

Trén thuc té, Toa an ciing da ap dung
4p dung BPKCTT khi bén chiém hiu tai
san dang trong giai doan chuyén quyén
tai san cho nguoi khac. Noi dung tranh
chap cu thé nhu sau®: Ngay 04/9/2015, ba
D& Ngoc H yéu cau Toa an giai quyét ly
hon véi ong Pang Vi D, con chung dugc
ba H xin nuéi dudng, khdng yéu cau giai
quyét tai san chung. Tai phién hoa giai
ngay 27/6/2016, Toa an lap bién ban ghi
nhan sy tu nguyén ly hdn va hoa giai
thanh vé con chung giao cho ba H, tai san
chung tu thoa thuan, ng chung khéng co.
Ngay 28/6/2016, ba H va éng D lam hop
ddng tang cho nhau phan tai san chung tai
Vian phong cong chirng. Theo do, ong D
s¢ htru can ho E6-01 khu T.P.C va 6 td
56N-47xx, ba H s& hiru can hd B2.3 khu
P.V H19.2 va 6 t6 56N-45xx. Ong D tién
hanh 1am thu tuc va dugc cap Gidy ching
nhan so htru ngay 30/6/2016, cung ngay,
6ng D lam hop ddng ban can ho trén cho
Cong ty TNHH MTV K.G.X, da nhan 2,2
ty tién coc. Ngay 04/7/2016, 6ng D c6
don thay d6i y kién vé bién ban hoa giai
ngay 27/6/2016, khong dong y giao cho

! Thanh Héang, “Thong bao rat kinh nghiém vu an
“Tranh chidp vé bdi thuong thigt hai”,
https://vksndtc.gov.vn/tintuc/Pages/lists.aspx?Cat=1

0&ItemID=636&Page=166, Truy cap ngay 12/9/2021

con ba H va dé nghi chia cin ho B2.3 khu
P.V; dong thoi y&u cau ba H lién dé6i tra
ng chung.

Ngay 05/7/2016, ba H c¢6 don yéu cau
chia tai san chung va yéu cau hay bo vin
ban thoa thuan va hop dong cong ching
da ky ngay 28/6/2016; dong thoi yéu Cau
&p dung bién phap khan cap tam thoi cam
chuyén dich déi voi 2 can hd. Ngay
19/7/2016, Toa an ra Quyét dinh ap dung
bién phap khan cap tam thoi d6i véi 2 can
ho trén. Ngay 22/7/2016, 6ng D c6 don
dé nghi huy bo Quyét dinh &p dung bién
phap khan cap tam thoi nhung khong
duoc chap nhan. Ong D cho riang ba H
y&u cau ap dung bién phap khan cap tam
thoi khong ding nén 6ng phai tra coc va
chiu phat coc. Ngay 30/8/2016, 6ng D
khoi kién yéu cau ba H bdi thuong thiét
hai 2,2 ty dong.

Trong vu tranh chap néu trén, nguoi
chiém hitu tai san da thé hién viéc chuyen
quyén vé tai san cho bén thir ba théng qua
viéc ky hop dong chuyén nhuong quyén
va nhan dat coc. Viéc ap dung BPKCTT
trong truong hop nay la kha ré rang.
Tuong tu nhu trong vu tranh chap theo
Ban an s6: 236/2020/DS-PT ngay
05/05/2020 cia TAND Thanh pho Ho
Chi Minh vé viéc tranh chap hop dong
mua béan nha va chuyén nhuong quyén sir
dung dét. Theo do, ngay 11/12/2019, ong
T ky hop dong dat coc va cam két chuyen
nhuong va nhan chuyén nhuong quyeén sir
dung dat, quyén so hitu nha & va tai san
khéc gan lién véi dt tai dia chi 83/8 Quéc
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Lo 13 (cl), phuong Hi¢p Binh Phudc,
quan Tha Bac, Thanh phé H6 Chi Minh
cho ba B véi gia 9.350.000.000 dong.
Tuy nhién, trude d6 ngay 18/01/2018 6ng
T da uy quyén cho ba Nguyén Thi Hoa
Kiéu ky hop dong dit coc ban nha dat
83/8 Quéc Lo 13 (cii), phuong Hiép Binh
Phudc, quan Thu Buc, Thanh phd Hb Chi
Minh cho ba Nguyén Thi Luyén véi gia
8.700.000.000 dbng (tdm ty bay tram
triéu ddng) va nhan coc 1.100.000.000
ddng (Mot ty mot tram triéu déng) cua ba
Luyén. Sau d6 ong T d6i y doi ting gia
nha 1én 500.000.000 déng (nim trim
triéu déng) thi dng T méi lam tha tuc sang
tén cho ba Luyén. Khéng chap nhan yéu
cau néu trén nén ba Luyén da khoi kién
ong T dé yéu cau tiép tuc thuc hién hop
ddng (hd so thu ly s6 332/2018/TLST-DS
ngay 08/8/2018). Nhu vay, dang trong
thoi gian tranh chap cin nha néu trén tai
Toa &n nhan dan quan Thu buac thi 6ng T
da c6 hanh vi chuyén quyén so hitu dbi
Vi tai san tranh chap 13 ban cin nha trén
cho ba B. Ba Luyén da dé nghi TAND
quan Thua Duc &p dung BPKCTT dbi V6i
tai san 1a can nha dang tranh chap néu trén
va TAND quan Thu DPuc da ban hanh
Quyét dinh sé 103/2018/QD-BPKCTT
ngay 11/10/2018 cua Toa an nhén déan
quan Tha Duc vé viéc “Cam chuyén dich
quyén vé tai san ddi vai tai san dang tranh
chap”. Viéc ban hanh quyét dinh &p dung
BPKCTT néu trén cua Toa an la kip thoi,
boi 1§ dén ngay 02/10/2018, ba B nop hod
so vao Vin phong dang ky dat dai Thanh
phé H6 Chi Minh — Chi nhanh Thu Puc
dé lam thu tuc khai thué dang ky bién
dong thi méi nhan duge Cong van sb
3644/CNTD ngay 15/10/2018 ctia Van
phong dang ky tra loi: Do nhan duoc

Quyét dinh sé 103/2018/QD-BPKCTT
ngay 11/10/2018 cua Toa &n nhan dan
quan Thu Buc vé viéc “Cam chuyén dich
quyén vé tai san ddi vai tai san dang tranh
chap” chinh 14 cdn nha ma ba B mua cua
6ng T nén khong thé thuc hién tha tuc
dang ky bién dong sang tén duoc.

Tuy nhién, khdng phai moi truong hop
dé nghi 4p dung BPKCTT c4m chuyén
dich quyén vé tai san doi véi tai san dang
tranh chap déu c6 ching ci rd rang thé
hién ngudi chiém hitu hodc gitr tai san
dang tranh chap thuc hién hanh vi chuyén
quyen vé tai san. Trong truong hop nay,
nhiéu Tham phan s& yéu cau ngudi cO
don yéu cau ap dung BPKCTT phai cung
cap chiang cut ching minh ngudi dang
chiém hitu hoic gilr tai sin dang tranh
chap ¢6 hanh vi chuyén dich quyen tai san
d6i voi tai san dang tranh chap. Truong
hop ngudi c6 don yéu cau khdng cung
cap dugc ching cir chimg minh nguoi
dang chiém hitu hoic gitr tai san dang
tranh chap c6 hanh vi chuyén dich quyén
tai san ddi véi tai san dang tranh chap thi
Tham phan s& khdng chap nhan yéu cau
ap dung BPKCTT. Vi du tai Thdng bao
s6 1169/2019/TAQ3 ngay 16/10/2019
cua Toa an nhan dan quan 3, Thanh phé
Ho Chi Minh. Theo d6, ngay 15/ 10/2019,
TAND quan 3 ¢6 nhan Pon yéu cau ap
dung BPKCTT cua 6ng Pham Van Vinh
Vv6i noi dung yéu cau Toa &n nhan dan
quan 3 4p dung bién BPKCTT “Cam
chuyén dich quyén vé tai san d6i véi tai
san dang tranh chdp” 1a cic nha dét sb
656/82 va 648/85/5 Cach Mang Thang
Tam, phuong 11, quan 3, TP. Ho Chi
Minh. Tai Bién ban lam viéc ngay
16/10/2019, 6ng Pham Van Vinh da xac
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dinh khéng cung cap duoc chung cir
ching minh cha s& htru c¢6 hanh vi
chuyén dich quyén s& hiru nha va dat sd
656/82 va 648/85/5 Cach Mang Thang
Tam, phuong 11, quan 3, TP. H6 Chi
Minh. Trén co s& d6, Tham phén giai
quyét vu an da nhan dinh “Toa dn chua
co du can cur dé ap dung bién phap khan
cap tam thoi theo yéu Cau cua 6ng Vinh
diroC néu tai Pon yéu cau ap dung bién
phap khdn cdp tam thoi dé ngay
14/10/2019”. Nhu vay, Toa an di yéu cau
ngudi c6 don yéu cau cung cap chang cir
ching minh ngudi dang chiém hitu hozc
giir tai san dang tranh chap c6 hanh vi
chuyén dich quyén vé tai san. Truong hop
cu thé néu trén, dng Pham Vin Vinh la
nguoi c6 don yéu céu da khong cung cap
dugc ching cu theo yéu cau cua Toa an
nén Toa an da khong chap nhan don.

Tuong tu, ngay 04/10/2019, TAND
quan 3, Thanh phé H6 Chi Minh ciing da
ban hanh Thong béo s6 1122/TAQ3 vé
viéc khoéng &p dung BPKCTT. Theo do,
TAND quan 3, Thanh phé H6 Chi Minh
nhén dugc don cua ba Nguyén Thi Ngoc
Dung Vé Viéc yéu Cau ap dung BPKCTT
cam chuyén dich quyen ve tai san d6i voi
tai san dang tranh chap la quyén sir dung
dat va tai san gan lién voi dat tai thira dat
$6 9, to ban d6 102, dia chi tai 131/20 Lé
Loi, phuong 3, quan Go Vap, Thanh phé
Ho Chi Minh. Tuy nhién, ba Nguyén Thi
Ngoc Dung chi cung cap duoc tai liéu xac
dinh quyén st dung dét va tai san gan lién
V6i dit tai thira dat s6 9, to ban d6 102,
dia chi tai 131/20 L€ Loi, phuong 3, quan
GO Vap, Thanh phé H6 Chi Minh thugc
s& hitu cua dng Nguyén Ngoc va ba Ding
Thi Cuac, khdng xuat trinh chang ct

chirng minh dng Nguyén Minh Man ¢
hanh vi chuyén dich tai san dang tranh
chap. Do d6, Toa an khong chap nhan yéu
cau cua ba Nguyén Thi Ngoc Dung.
Trong tinh huéng nay, Toa 4n da nhan
dinh can ctr xac dinh nguoi dang chiém
hitu hodc gitr tai san dang tranh chap co
hanh vi chuyén dich quyen tai san ddi voi
tai san dang tranh chap la tai liéu, ho so
do chinh nguoi yeu cau cung cap. Néu
ngudi c6 don yéu cau khdng cé ching cir
chimg minh ngudi dang chiém hitu hoic
giir tai san dang tranh chip c6 hanh vi
chuyén dich quyén tai san d6i véi tai san
dang tranh chap thi Toa &n s& khong chap
nhan don yéu cau ap dung BPKCTT.

3. MQT SO BAT CAP

Trén co so phan tich quy dinh phap
luat va thuc tién ap dung quy dinh phap
luat vé can cir xac dinh nguoi dang chiém
hitu hoac gitr tai san dang tranh chap c6
hanh vi chuyén dich quyen tai san doi véi
tal san dang tranh chap, tac gia nhan thay
van con mot sé bat cap cu thé nhu sau:

Thet nhdt, viéc ap dung quy dinh phép
luat lién quan dén cin cu xac dinh nguoi
dang chiém hitu hoic gitr tai san dang
tranh chap c6 hanh vi chuyén dich quyén
tai san d6i vai tai san dang tranh chap con
nhiéu bat cap. Nhu da phan tich ¢ phan
thuc tién ap dung quy dinh phap luat,
cing mot Toa &n tuy nhién cac Tham
phan da tiép can ca cach hiéu thir nhat -
chi can nguoi dang chiém hitu hoic gitr
tai san dang tranh chip c6 nhiing biéu
hién nham chuyén dich quyén vé tai san
d6i véi tai san dang tranh chap 1a di co
SO de ap dung BPKCTT cam chuyén dich
quyen vé tai san di voi tai san dang tranh
chap va ca cach hiéu tha hai - vi Biéu 121
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BLTTDS 2015 quy dinh 13 “c6 hanh vi
chuyén dich quyén vé tai san doi véi tai
san dang tranh chdp cho nguoi Khac” nén
phai “cd hanh vi” trén thuc té méi du co
SO ap dung BPKCTT cam chuyén dich
quyen vé tai san dbi voi tai san dang tranh
chap. Viéc ap dung khong thdng nhat néu
trén dan dén maot sé trudng hop tly tién
trong cach ap dung BPKCTT khi chi can
c6 don yéu cau va dong phi day du 1a xac
dinh cin cir xac dinh nguoi dang chiém
hitu hogc gitr tai san dang tranh chép co
hanh vi chuyén dich quyen tai san dol Voi
tai san dang tranh chap dé ra quyét dinh
ap dung BPKCTT. Viéc ap dung khong
thong nhat con din dén mot sb truong
hop Toa an 4p dung ciing nhac, dan dén
viéc khdéng ap dung kip thoi BPKCTT.

Thet hai, viéc xac dinh chitng cir dé xéac
dinh ngudi dang chiém hitu hoic giir tai
san dang tranh chap ¢ hanh vi chuyén
dich quyén tai san ddi véi tai san dang
tranh chap ciing khong dugc quy dinh rd
rang dan dén khé khin trong viéc thu
thap, cung cap chuang ctir caa ngudi co
don yéu cau ap dung BPKCTT. Ngudi c6
don yéu cau 4p dung BPKCTT khong biét
phai cung cap chang ci nao hoic khong
thé cung cap ching cr theo yéu ciu cua
Toa an. Vi du trong truong hop Thong
bdo s6  1169/2019/TAQ3  ngay
16/10/2019 cua Toa an nhan dan quan 3,
Thanh phé H6 Chi Minh, ngudi c¢6 don
yéu cau khong cung cap dugc ching cir
ching minh ngudi dang chiém hitu hoic
gilr tai san dang tranh chap c6 hanh vi
chuyén dich quyén tai san ddi véi tai san
dang tranh chip nén khong dugc chap
nhan don yéu cau. Van dé dat ra 1a chiing
ctr d6 1a chung ctr gi. Néu chung cur 1a

Hop ddng dit coc twong tu nhu trong tinh
hudng tranh chap giira ba B3 Ngoc H Vi
6ng Pang Vii D d3 phan tich & phan trén
thi qua rd rang. Tuy nhién, khdng phai
trong truong hop nao nguoi c6 don yéu
cau ciing c6 thé tiép can va thu thap duoc
chang ctr 1a hop déng dat coc. Bai 18
nhiéu truong hop cac bén bo qua bude dat
coc ma ky truc tiép hop dong chuyén
nhwong/mua ban. Nhiéu truong hop
nguoi ¢6 don yéu cau khdng thé tiép can
hop ddng duoc vi hop ddng do bén mua
va bén ban giir, trong khi d6 van phong
cong chang hoac phong cdng ching
khéng cung cap cho bén tha ba ban sao
cua hop ddng. Hoic néu tiép can va thu
thap duoc chuang ct thi ciing da trai qua
thoi gian dai, y nghia cita viéc ap dung
BPKCTT khong con nita. Do d6, kha
nang ngudi c¢o don yéu cau cung cap duoc
cac chizng ¢t rd rang cho thay nguoi dang
chiém hitu hoic giir tai san dang tranh
chap cé hanh vi chuyén dich quyén tai san
d6i voi tai san dang tranh chap la rat kho.

4. MOT SO KIEN NGHI HOAN
THIEN QUY PINH PHAP LUAT

Trén co s phan tich quy dinh phép
luat va thuc tién ap dung, nhdm nghién
ctru ¢6 mot sé kién nghi nham hoan thién
quy dinh phap luat vé cin ctr xac dinh
nguoi dang chiém hiru hoic sé hitu tai san
dang tranh chap c6 hanh vi chuyén dich
quyen vé tai san ddi voi tai san dang tranh
chap cu thé nhu sau:

Thet nhdt, thong nhat cach hiéu dbi voéi
viéc cin cir xac dinh nguoi dang chiém
hitu hoac sé hitu tai san dang tranh chap
¢ hanh vi chuyén dich quyén vé tai san
dbi voi tai san dang tranh chip. Theo do,
can c6 mot cach hiéu duy nhat va théng
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nhat 14 chi can cd dau hiéu (khdng can bat
budc dd thuc hién hanh vi trén thuc té)
cho thiy ngudi dang chiém hitu hodc s
hitu tai san dang tranh chip ¢ hanh vi
chuyén dich quyén vé tai san d6i véi tai
san dang tranh chap 1a c6 thé xem xét dé
4p dung BPKCTT. Dé c6 céach hiéu duy
nhat néu trén, tc gia kién nghi stra doi
Piéu 121 BLTTDS 2015 theo huéng thay
cum tir “cé can i’ thanh cum tir “c6 ddu
hiéu”, cu thé nhu sau:

“Cdam chuyén dich quyén vé tai san doi
V61 tai san dang tranh chap dugc &p dung
néu trong quéa trinh gidi quyét vy an co
ddu higu cho thdy nguoi dang chiém hiwu
hodc gid tai san dang tranh chap ¢ hanh
vi chuyén dich quyén Vé tai san doi véi tai
san dang tranh chdp cho nguwoi khac.”

Thet hai, 1am rd viéc cung cap ching
ctr cho thdy nguoi dang chiém hitu hoic
s& hitu tai san dang tranh chap 6 hanh vi
chuyén dich quyén vé tai san d6i véi tai
san dang tranh chap. Co quan Nha nuéc
can ban hanh vin ban hudng din cu thé
van dé néu trén theo huéng sau:

(i) Quy dinh mang tinh chat mé trong
truong hop nguoi yéu cau ap dung
BPKCTT khdng thé tu minh thu thap ho
50, tai liéu chirng minh nguoi dang chiém
hitu hoic s hitu tai san dang tranh chap
c6 hanh vi chuyén dich quyén vé tai san
d6i véi tai san dang tranh chap Trong
trudng hop nay, nguoi yéu cau c6 thé
cung Cap nguon va de nghi Toa an thu
thap ho so, tai liéu can thiét.

(ii) Quy dinh trach nhiém cua t6 chuc,
ca nhan trong viéc cung cap ho so, tai liéu
ching minh ngudi dang chiém hitu hoic
s& hiru tai san dang tranh chap cd hanh vi

chuyén dich quyen vé tai san doi voi tai
san dang tranh chap theo yéu cau cua Toa
an.

5. KET LUAN

Véi co sd “c6 can clr cho thiy nguoi
dang chiém hitu hoic gir tai san dang
tranh chép ¢ hanh vi chuyén dich quyén
vé tai san ddi véi tai san dang tranh chap
cho nguoi khac” tao ra hai cach hiéu khac
nhau. Tir d6, thyc tién 4p dung cin ctr xac
dinh nguoi dang chiém hiru hodc giir tai
san dang tranh chap c6 hanh vi chuyén
dich quyén tai san ddi voi tai san dang
tranh chap ciing c6 hai cach 4 ap dung khac
nhau. Viéc ap dung khong thdng nhét néu
trén dan dén mot sd trudong hop tiy tién
trong cach ap dung BPKCTT khi chi can
c6 don yéu cau va dong phi day du 1a xac
dinh nguoi dang chiém hiru hodc giir tai
san dang tranh chap c6 hanh vi chuyen
dich quyén tai san dbi véi tai san nay dé
ra quyet dinh 4p dung BPKCTT. Be khic
phuc bét cap néu trén, BLTTDS can stra
d6i theo hudng c6 mot cach hiéu duy nhat
va thong nhét 1a chi can co dau hiéu
(khong can bt budc da thue hién hanh vi
trén thyc té) cho thay ngudi dang chiém
hitu hodc sé hitu tai san dang tranh chip
¢6 hanh vi chuyén dich quyén vé tai san
d6i voi tai san dang tranh chép 1a co thé
xem xét dé ap dung BPKCTT.
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BASIS FOR DETERMINING THE PEOPLE OWNING
OR HOLDING THE DISPUTED PROPERTY HAS THE ACT
OF TRANSFERRING PROPERTY RIGHTS
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ABSTRACT

Among the temporary emergency measures (TEM) prescribed under Viethamese law, one of
the most proposed measures by the involved parties is the measure of prohibiting the transfer
of property rights on disputed property. In order to effectively and accurately apply the
measure of prohibiting the transfer of property rights on disputed property, the court needs
to have a basis to show that the person possessing or keeping the disputed property has an
act of transferring his/her rights on the disputed property to another person. However, in
practice the courts face many difficulties due to unclear legal provisions leading to
inconsistency in application. In this article, the authors present some basic legal issues, those
related to the basis showing that the person possessing or holding the disputed property has
transferred property rights to another person, the practical application of legal regulations,
and some shortcomings and recommendations to improve legal regulations.

Keywords: Property rights, temporary emergency measures, transfer
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