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TOM TAT

Van phong céng chieng (VPCC) 1a mét trong hai hinh thic hoat déng cia té chirc hanh nghé
cdng chizng hién nay. Viéc ghi nhdn sir ton tai song song véi mé hinh Phong cong chiing,
nha nwée dang dan rat khéi hoat dong cung ing dich v cdng chitng, ma “nhirong” cho céc
té chite ngodi nha nwéc hoat dong. VPCC thyc hién chite ndng chirng nhdn tinh xac thuc,
hop phép cuia cac hop dong va giao dich bang van ban, va tinh chinh xéc, hop phap khdng
trdi dao dirc cua ban dich dwoce quy dinh tai khodn 1 Piéu 2 Ludt Cong Chirng 2014. Tir dé
c6 thé tranh dwoc nhitng rai ro phap 1y cho chu thé c6 quyén, han ché tranh chdp c6 thé xdy
ra ¢ muc thap nhat, quyén loi va loi ich hop phap cua to chirc, cd nhan ciing dirgt bdo V.
Véi tam quan trong nay Ludt Cong chung 2014 va phap ludt c6 lién quan can thiét phdi quy
dinh chat ché vé co cau, t6 chure, diéu kién thanh 1dp cia VPCC... Tuy nhién khi nghién ciu
vé diéu kién thanh lgp VPCC téc gid nhdn thay con kha nhiéu diém han ché, chang han nhw
quy dinh vé logi hinh hoat déng ciia VPCC mét cach qua citng nhdc, cach dat tén VPCC
chwa phdt huy dwoc hiéu qua hoat dong cia VPCC, quy dinh nhiéu trirong hop bdt hop ly
phdi thay d@éi tén VPCC, van con nhiéu diém phdi ban vé quy dinh nguoi dai dién theo phap
ludt ciia VPCC... Trong pham vi bai viét ndy, tac gia sé phan tich nhizng diém han ché néu
trén va dwa ra nhiing gidgi phap nham khdc phuc nhing bat cdp vé diéu kién thanh lgp VPCC
hi¢n nay.

Tir Khoa: Cong chirng, diéu kién thanh ldp, van phong cong chimng

Trich dan: Nguyén Hong Chi, 2022. Bat cap trong quy dinh phap luét vé diéu kién thanh lap
van phong cong ching va kién nghi hoan thién phap lut. Tap chi Nghién ciu
khoa hoc va Phat trién kinh t€ Truong Pai hoc Tay Po. 15: 140-153.

“Ths. Nguyén Hong Chi — Gidng vién B mén Ludt, Truong Dai hoc Tay Pé
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1. PAT VAN PE

Cong chung 1a mot nganh nghé kinh
doanh c6 diéu kién, dugc quy dinh tai
Piéu 7 Luat Pau tu 2020, ban hanh kém
theo phu luc IV vé danh muc cac nganh
nghé dau tu kinh doanh c6 diéu kién.
Theo d6, mudn hoat dong nghé cong
ching phai tuan tha theo trinh tu, tha tuc
va nhitg diéu kién nhat dinh theo quy
dinh phap luat.

Sau 16 nam trién khai thuc hién xa hoi
hoa hoat dong cdng chirmg theo quy dinh
cua Luat Cong ching nam 2006, Luat
Cong chirg nam 2014 (stra doi), trén ca
nudc cO 2.709 cong chimg vién dang
hanh nghé tai 1.134 t6 chac hanh nghé
cong ching, trong d6 c6 118 Phong cong
chung la don vi sy nghiép cong lap thuoe
S¢ Tu phap do Nha nudc thanh lap va
1.016 VPCC dugc Nha nudc cho phép
thanh lap trén co sé dé nghi ciia cac cong
chtng vién khi du cac diéu kién theo quy
dinh. Hoat dong céng chung da dugc xa
hoi hdéa manh meé véi viéc hinh thanh cac
VPCC trén khiap ca nudc. ! Diéu do6
chirng minh hoat dong céng ching da va
dang khang dinh vi tri, tim quan trong
trong doi song xa hoi, trg thanh nhu cau
giao dich thuong xuyén, khéng thé thiéu
cia ca nhan, t6 chic, doanh nghiép...
Hoat dong cong chimg cé y nghia rat 16n
trong phat trién kinh té - x& hoi, gop phan
giir vitng an ninh, an toan va on dinh trat
tu cua dat nuge thdng qua viéc bao dam
an toan phap ly cho cac bén tham gia hop
dong, giao dich. Céac cong chirng vién con

1 Binh An, 2020. Bay manh viéc chuyén doi hoat
dong cua van phong cong chung,
https://baophapluat.vn/day-manh-viec-chuyen-doi-

dugc vi nhu nhitng “tham phan phong
ngua” l1a hoan toan c6 cén cu.

Tuy nhién, tr khi Luat Coéng chung
2014 c6 hiéu lyc cho dén nay da boc 16
nhiéu nhirng bat cap 1am cho nguoi dan
va ca cac ca nhan, to chic hanh nghé
cong ching gap khong it kho khan khi
thuc thi phap luat, dac biét l1a nhirng han
ché trong quy dinh vé diéu kién thanh lap
VPCC, chang han nhu quy dinh vé cach
dit tén VPCC, vé loai hinh hoat dong cua
VPPC, quy dinh vé stra d6i tén VPCC...
Trén co so nghién ctu Luat Cong chang
2014 va phap luat c6 lién quan nham tim
ra nhiing bat cap vé diéu kién thanh lap
VPCC. Bong thoi phan tich, so sanh gitra
quy dinh hién hanh va thuc té vé diéu kién
thanh 1ap VPCC hién nay dé c6 cai nhin
chinh xé&c vé nhiing ton tai phap luat dang
dién ra, dé c6 thé dua ra nhitng giai phap
khach quan vé Diéu kién thanh lap VPCC
hién nay.

2. NOI DUNG VAN PE

2.1. Khdi niém Vin phong cong
chwng

Tai khoan 1 Diéu 22 Luat Cong chiing
2014 quy dinh: “Van phong cong chung
dirocC t6 chirc va hoat déng theo quy dinh
cua Ludt nay va cac van ban quy pham
phap ludt khdc cé lién quan doi Véi logi
hinh cdng ty hop danh.

Van phong cong ching phai c0 tur hai
cdng chizng vién hop danh tro lén. Van
phong cong ching khdng c6 thanh vién
gop von”.

hoat-dong-cua-cac-phong-cong-chung-
post357030.html, [truy cap ngay 20/3/2022
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Qua quy dinh nay c6 thé thay VPCC Ia
mét trong nhitng don vi, to chirc duoc co
quan c6 thim quyén cip phép dé hoat
dong trong linh vyc cong chung, VPCC
duoc xem nhu mot to chire dich vu hanh
chinh cong va duogc thanh lap, hoat dong
theo quy dinh cua Luat Céng chirng 2014
cung voéi Luat Doanh nghiép 2020 va
nhitng vin ban phap luat c6 lién quan dén
hinh thtc cong ty Hop danh. Nhan thiy,
VPCC la doanh nghiép, trong do co it
nhat hai céng chting vién hop danh tro 1én
thanh lap, duoc té chuc theo loai hinh
cong ty Hop danh, thuc hién cac hoat
dong cdng ching theo quy dinh cua phap
luat. Thuc hién chirc nang thay nha nudc
chirng nhan tinh xac thyc va hop phép cua
hop dong, giao dich, ban dich. Tai khoan
4 Piéu 22 Luat Cong chang 2014 quy
dinh VPCC con c6 con dau va tai khoan
riéng, hoat dong theo nguyén tac tu chu
tai chinh bang ngudn thu tir phi cong
ching véi thu lao cong chung va cac
ngudn thu khéac theo quy dinh.

C6 thé thay, sy xuat hién cua VPCC
danh dau budc phét trién xa hoi, dan xoa
di doc quyén cia nha nude trong linh vyc
cong chiing. Nha nude khong doc quyén
trong cung tng dich vu céng chirng, ma
thue hién chia sé cho cac cha thé ngoai
nha nudc thyc hién, nha nudc chi dong
vai trd duy nhét 1a nguoi thuc hién quan
ly chung. Viéc thyc hién bat ky mé hinh
nao ciing khong tranh khoi nhitng sai sot,
can phai stra doi, b6 sung khong ngimg dé
hoan thién. Hién nay van con ton tai song
song hai hé thong bén canh cac Phong
CoOng chting nha nudce da thanh 1ap, vai
cac Cong chimg vién nha nudc la cac
VPCC méi thanh 1ap hoic duoc chuyén

ddi, ngay cang nhan rong véi cac Cong
chirng vién hanh nghé hoat dong nghé
nghiép dudi su quan ly cta phéap luat.

Hién nay du dang con nhiéu kho khin
trong t6 chac, hoat dong, song VPCC
thuc sy da gop phan dam bao méi truong
phap ly cho cac giao dich dan su, thuong
mai..., giap phong ngira tranh chap va vi
pham phap luat, tao sy 6n dinh cho trat tu
xa hoi. Va quan trong hon phap luat ghi
nhan su ton tai cia VPCC da gop phan
mé rong dan chi, tao diéu kién dé nguoi
dan dan hinh thanh y thic s dung cac
Cong cu phap ly dé bao vé minh trong doi
séng dan su, d6ng thoi nguoi dan dan y
thirc quyén va nghia vu cua minh t6t hon
khi tham gia bat ky giao dich nao.

2.2. Quy dinh phap luat vé diéu kién
thanh lap Vin phong cong ching

2.2.1. Piéu kign vé logi hinh doanh
nghiép

Theo quy dinh tai khoan 1 Piéu 22
Luat Cong chang 2014 thi: “VPCC duoc
thanh ldp dwdi loai hinh cdng ty hop
danh. VPCC phai ¢ tur hai cong chizng
vién hop danh trg 1én. VPCC khong co
thanh vién gop von”. Quy dinh nay ciing
hoan toan phi hop véi diém a khoan 1
Diéu 177 Luat Doanh nghiép 2020 vé s6
luong tdi thiéu thanh vién hop danh trong
cong ty hop danh. Pay 1a sy khac biét so
v6i Luat Cong chang 2006 vé loai hinh
doanh nghiép hoat dong cia VPCC. Cé
thé ndi, Cong ty hop danh 1a hinh thuc
phap Iy duy nhat dugc ap dung d6i voi
VPCC, déy 1a loai hinh cong ty dbi nhan,
dugc xay dung dya trén nén tang su quen
biét, tin twong giita cac thanh vién trong
cong ty. Cac thanh vién cong ty hop danh
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lién d6i va chiu trach nhiém vo han ddi
véi moi nghia vu tai san véi nguoi thar ba.
Truong hop tai san cua cong ty khong du
dé tra no thi cac thanh vién hop danh phai
mang tai san thuoc s& hiru riéng caa minh
dé thyc hién nghia vu cua cong ty, céc
thanh vién hop danh dugc xem nhu la
nhitng nguoi lién déi chiu trach nhiém vé
han bang tai san cua minh, duoc quy dinh
tai diém b khoan 1 Diéu 177 Luat Doanh
nghiép 2020.

2.2.2. Piéu kién vé ngwoi dai dign
theo phap ludt cia Vin phong cong
chirng

Tai khoan 2 Piéu 22 Lu4t Cong ching
2014 quy dinh: “Ngwoi dai dién theo
phap ludt ciua Van phong cong ching la
Truong Van phong. Truong Van phong
cbng chueng phdi 1a cdng ching vién hop
danh cua Van phong cong chung va da
hanh nghé cong ching tir 02 nam tré
léen.”

Truéc khi c6 thé trg thanh Truéng
VPCC thi diéu kién tién quyét bat budc
phai la cdng ching vién, tai Didu 8 Luat
Cong chung 2014 quy dinh kha chat che
vé tiéu chuan cua mot cong chang vién,
cu thé:

“Cong dan Viét Nam thuong tri tai
Viét Nam, tuan thz Hién phap va phap
ludt, c6 pham chdt dao dirc tot va cé dii
cac tiéu chudn sau day thi dwoc xem xét,
bé nhiém cong chirng vién:

+ C6 bang cir nhan lugt;

+ C0 thoi gian cong tac phap lugt te
05 nam tro 1€n tai cac co quan, té chuc
sau khi da co bang cw nhan lugt;

+ Tét nghiép khéa dao tao nghé cong
ching quy dinh tai Piéu 9 cua Ludt nay
hodc hoan thanh khéa boi dwrong nghé
cong chitng quy dinh tai khodn 2 Piéu 10
cua Lugt Cong chuing 2014;

+ Dgt yéu cau kiém tra két qua tap su
hanh nghé cong chung;

+ Bdo dam sirc khde dé hanh nghé
cong ching. ”

Ngoai tiéu chuan dé tro thanh mot
cong chang vién néu trén thi Trudng
VPCC phai c6 kinh nghiém céng tac, cu
thé 1a hanh nghé cong ching tir 02 nam
tré 1€n va phai la cong chung vién hop
danh cua VPCC. Quy dinh nay hoan toan
phu hop vi hoat dong cdng ching doi hoi
su am hiéu phap luat va ca kinh nghiém
thuc té dé xir Iy hd so cong ching, yéu
cau d6i véi Truong VPCC thi cang hop
ly.

2.2.3. Piéu kién vé tén goi ciia Vin
phong cong ching

Quy dinh vé tén goi cia VPCC dugc
quy dinh tai khoan 3 Piéu 22 Luat Céng
chang 2014, cu thé: “Tén goi Cia Vin
phong cong chizng phai bao gom cum tir
“Van phong cong chirng” kem theo ho
tén cua Truong Van phong hoac ho tén
cua mgt cong ching vién hop danh khéc
Cua Van phong céng ching do cac céng
ching vién hop danh thoa thugn, khéng
dwroc tring hogc gay nham lan véi tén
cua to chize hanh nghé cong chiing khéac,
khéng dwoc vi pham truyén thong lich siz,
van héa, dao dirc va thuan phong my tuc
cua dan tgc.”

Bén canh do, tai khoan 2 Diéu 79 Luat
Cong ching 2014 quy dinh: “...truong
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hop thay déi mét trong cac ngi dung quy
dinh tai khodn 2 Diéu 24 cia Ludt nay thi
phdi thay déi t&n goi Ciia Van phong cong
chung phu hop voi quy dinh tai khoan 3
biéu 22 cua Ludt nay”. Theo d6, Khoan
2 Diéu 24 Luat Céng chimg quy dinh
“Van phong cong chirmg thay déi tén goi,
tru so hoac Truong Van phong cong
chitng thi dwoc Sé Tuw phdp cap lai gidy
dang ky hoat déong trong thoi han 07 ngay
lam viéc ké tir ngdy nhédn di ho so dé
nghi; trieong hop tir chéi phdi thong bao
bang van bdan va néu 16 Iy do”. CO thé
thay, hién nay luat hién hanh quy dinh vé
cach dit tén VPCC c6 nhiéu diém khac
biét so v&i Luat Cong chimg cii, dong thoi
quy dinh kha nhiéu truong hop phai thay
ddi tén goi VPCC.

2.2.4. Piéu kign vé tru s¢ cia Vin
phong céng ching

Tai khoan 1 Piéu 17 Nghi dinh
29/2015/ND — CP quy dinh chi tiét va
hudng dan mot sé diéu cua Luat Cong
Chung quy dinh vé try s¢ cia VPCC nhu
sau:

“Tru so cua Van phong cong chung
phdi co dia chi cu thé, cé noi lam viéc cho
cdng chirng vién va nguoi lao dong Voi
dién tich toi thiéu theo quy dinh ciia phap
ludt vé tiéu chudn, dinh mirc si dung tru
so lam viéc tai cdac don vi sy nghiép, co
noi tiép ngiroi yu cau cdng chitng va noi
liew triv W6 sor cong chimg.

Cong chung vién thanh Idp Van phong
cong chiing nop cac gidy to chizng minh
Vé tru s¢ Cua Van phong cong chimg tai
thoi diém ding ky hoat déng Vin phong
cong chung.

S¢ Tuw phdp ¢ trach nhiém kiém tra
Viée ddp ing cdc diéu kién vé try s¢ cua
Van phong céong ching khi thuc hién
dang ky hoat dong cho Van phong cong
chitng.”

Khi c6 nhu cau thay doi try s¢, VPCC
phai ¢6 van ban giri S Tu phap noi dang
ky hoat dong. Trong thoi han 07 ngay lam
viéc, So Tu phap xem xét, cap lai Gidy
dang ky hoat dong cua VPCC. Viéc thay
d6i try s& cia Vian phong cong ching
sang huyén, quan, thi x&, thanh phé khac
trong pham vi tinh, thanh phé truc thuoc
trung wong noi da ra quyét dinh cho phép
thanh 1ap phai dugc Uy ban nhan dan cap
tinh xem xét, quyét dinh va phai pht hop
véi Quy hoach tong thé phat trién to chirc
hanh nghé cong ching. Co thé thay phap
luat quy dinh khéa chat ché vé viéc thanh
lap ciing nhu thay doi try s¢ cia VPCC.

2.2.5. Diéu kién vé con ddu cia Vin
phong cong chirng

Trong hoat dong cong chiing, con dau
c6 y nghia vo cung quan trong, boi, van
ban cong ching chi cd hiéu hrc ké tir ngay
dugc cdng ching vién ky va dong dau cua
t6 chic hanh nghé cong chang. Bé xéac
nhan tinh hop phéap cua hop dong, giao
dich theo quy dinh cua phap luét hodc khi
cO yéu cau cia ngudi Yeu cau cong
chung.

Tai khoan 4, 5 Piéu 22 Luat Cong
chang 2014 quy dinh cu thé: “...Van
phong cbng ching cd con dadu va tai
khodn riéng, hoat déng theo nguyén tac
tr chui vé tai chinh bang nguon thu tir phi
cbng chung, thu lao cbng ching va cac
nguon thu hop phap khéac.
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Van phong cong chung swr dung con
ddu khong co hinh quéc huy. Van phong
cdng ching dwoc khdc va sir dung con
ddu sau khi c6 quyét dinh cho phép thanh
lgp. Thu tuc, hé so xin khdc ddu, viéc
quan ly, si dung con ddu ciia Van phong
cong chung duroc thuc hién theo quy dinh
cua phap ludt vé con ddu. ”

Quy dinh nay hoan toan phu hogp Véi
phap luat doanh nghiép, cu thé tai Piéu
43 Luat Doanh nghiép 2020 vé dau doanh
nghiép. Theo d6, VPCC c6 quyén cd con
dau riéng. VPCC duoc khic va sir dung
con dau sau khi c6 quyét dinh cho phép
thanh Iap, tu quyét dinh vé hinh thic, s6
lugng va noi dung con dau caa vian
phong. Noi dung con dau phai thé hién
duoc Tén Vin phong cong ching, MA s6
Vian phong cong ching.

2.3. Mt 56 khé khin, vir6ng miic vé
dieu kién thanh lap Van phong cong
chéng

2.3.1. Bt cdp quy dinh vé mo hinh té
charc ciia VPCC chi la cong ty hep danh

Viéc quy dinh loai hinh hoat dong cua
VPCC chi la cdng ty hop danh mot mat
da han ché di quyén tu do lya chon mé
hinh hoat dong cua doanh nghiép, diéu
nay di nguoc lai vai tinh than ty do kinh
doanh cua phép luat doanh nghiép. Mat
khéc, vai md hinh cong ty hop danh ma
khéng cd thanh vién gop vén, mot lan nixa
Luat Cong chung 2014 cho thiy diém bt
cap trong viéc “ap dat” mo hinh hoat
dong cho VPCC. Boi VPCC cling 1a mét
loai hinh doanh nghiép, hoat dong trén
nguyén tac ty chu tai chinh va lgi nhuan
c6 1& 1a myc tiéu dau tién ma cac cong
chung vién hudng tai khi thanh 1ap hoac

nhan chuyén nhugng VPCC. Loi nhuan
dugc dénh doi bang chinh nhiing rui ro
tiém an trong hoat dong cong chung. bén
day chung ta dung nham 13n cho rang véi
chirc ning hd tro tu phap cua hoat dong
cong chung thi VPCC hoat dong voi muc
tiéu phi lgi nhuan. Bai vi theo quy dinh
cua Luat Céng chirng 2014 thi ngoai cac
cbng chang vién tham gia thanh lap
VPCC, con c6 cac céng chung vién lam
viéc theo ché do hop ddng cho to chuc
hanh nghé cong chiang. Néu khong vi
muc tiéu loi nhuan thi chac chin s& khéng
c6 cong ching vién nao bo von ra dé
thanh 1ap VPCC hoic nhan chuyén
nhuong VPCC.

Vi vay, tac gia cho rang dé phat trién
loi nhuan thi viéc tim kiém ngudn vén
thdng qua hinh thic “gép vén” vao cong
ty hop danh cu thé 1a VPCC khong gi la
bat hop 1y, diéu nay khong hé anh hudng
dén chat luong hoat dong cong chung.
Viéc ton tai thanh vién gop vén ciing
khéng anh huong dén tinh khach quan
trong hoat dong cong chang. Béi Luat
Cong ching nam 2014 quy dinh chat ché
vé quyén han, nhiém vu cua Cong ching
vién. Théng qua cac nguyén tic hanh
nghé céng chang. Bén canh nghia vu phai
tuan tha Hién phap va phép luat, khach
quan, trung thuc, tudn theo quy tic dao
dac hanh nghé cong ching va chiu trach
nhiém trudc phap luat va nguoi yéu cau
cdng chiing vé van ban cdng chitng. Cong
chang vién voi vai tro 1a “tham phén
phong ngira”, khong thé chiu bat cir tac
dong hay Iy do gi 1am anh huéng dén chat
luong hoat dong cong chuang. Dac biét
trong nguyén tic hanh nghé cong ching,
Cong ching vién la nguoi chiu trach
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nhiém trugc phap luat vé quyét dinh c6
hay khong viéc thuc hién cdng chirng hay
chung thuc, cho nén Céng chung vién
khong thé vi bi chi phéi hoic ap dat ma
ganh chiu hau qua phap ly bat lgi vé
minh.

2.3.2. Bdt cdp Vvé cdch dat tén va quy
dinh doi tén Vian phong cong chung

Theo quy dinh hién nay tén goi VPCC
phai gan lién véi tén goi cia Truong
VPCC hoac theo thoa thuan cia cac cong
ching vién hop danh caa VPCC. C6 mét
thue té 14 ten goi cta ca nhan hoan toan
c6 thé bi tring nhau. Mac du luat c6 quy
dinh cac cdng chuang vién hop danh c6 thé
thoa thuan, khéng hoan toan phai lay tén
cua Trudng van phong. Nhung da s thuc
té cac VPCC déu lay tén cia Truong Vin
phong 1am tén caa VPCC, va c6 rat nhiéu
VPCC chi cé 02 cong chung vién hop
danh. Néu tén cia VPCC nay ma tring
vaoi tén cua VPCC khac thi tén cua céc
VPCC trong cac truong hop nay s€ Xxac
dinh nhu thé nao? Phap luat khong hudng
dan cach dit tén VPCC trong trudng hop
nay. Dac biét 14 VPCC thanh lap sau, néu
chi c6 02 chirng vién hgp danh thi kha
nang trung tén voi VPCC da thanh 1ap la
hoan toan cd thé xay ra.

Bén canh d6, VPCC hoat dong nhu
mot doanh nghiép vai hinh thac la cong
ty hop danh, néu tén goi phai kém theo
tén cua Cong chimg vién thi khi thay doi
Cong ching vién, Van phong budc phai
thuc hién thém thua tuc doi tén VPCC.
Viéc doi tén VPCC lam phat sinh thém
cac thu tyc hanh chinh nhu dang ky lai
mau con dau, thdng b&o vai co quan thué,
treo lai bién hiéu, dang bao thay d6i noi
dung dang ky hoat dong,... lam phat sinh

thém chi phi va cong suc cho ca VPCC,
cac co quan lién quan va con nhiéu van
dé phét sinh sau khi chuyén d6i tén.
Chang han nhu, viéc cdng ching sta doi,
bd sung, hay boé hop déng, giao dich da
dugc cdng chimg dwoc thuc hién tai to
chuc hanh nghé cong ching da thuc hién
viéc cong chig do, viéc cap ban sao vin
ban céng chung do té chac hanh nghé
cong chiang dang luu trir ban chinh van
ban cong chimg d6 thuc hién, viéc luu trix
ho so 1a 20 nam. Nhu vay, viéc quy dinh
dat tén ctia van phong cong ching hién
nay sé giy khé khan cho nguoi yéu cau
cong ching khi muén xac dinh duoc
VPCC nao da thuc hién viéc cdng chang
trong trudng hop tén VPCC thay doi
nhiéu 1an va cé thé cing véi dé 1a thay
ddi dia chi try s¢ cua VPCC.

Trong trueong hop tén goi cua VPCC
thay d6i do VPCC tu dé nghi hoic VPCC
phai ddi tén khi thay d6i Truéng VPCC
thi khong c6 gi ban cai, nhung hién nay
tai khoan 2 Diéu 24 Luat Cong chung
2014 lai quy dinh viéc thay doi tru so
VPCC thi phai thay d6i luén tén goi
VPCC la khéng hoan toan hop ly.

Mit khac, khi VPCC dugc chuyén
nhuong, thi bude déi tén VPCC theo tén
caa maot cong ching vién hop danh nhan
chuyén nhuong, trong khi d6 thuong hiéu
cling 1a mot trong nhitng yéu t6 quyét
dinh gia chuyén nhwong. Trong hoat
dong kinh doanh, thuong hiéu, uy tin
doanh nghiép dugc xem la mot trong
nhitng “tai san” quy gia cua doanh
nghiép. Giatri thuong hi¢u cua VPCC tao
nén niém tin d6i voi ngudi yéu cau cong
chung khi ho lwya chon cdng ching hoac
chung thuc tai VPCC cua minh.
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Song, hién nay quy dinh cua Luat
Cong chang 2014 cho phép ton tai 02
kiéu dit tén VPCC theo quy dinh tai
khoian 2 Diéu 79. Theo d6, cic VPCC
dugc thanh 1ap va hoat dong trudc ngay
Luat Cong chirng nam 2014 c¢6 hiéu luc
thi duoc gitr nguyén tén goi da dang ky,
tac 1a khéng phai dat theo tén cua cong
chung vién hop danh, chi trong truong
hop thay d6i Truéng Vin phong cong
chting hodc dia chi tru so, thi phai dong
thoi thay d6i tén VPCC phl hop véi quy
dinh phap luat hién hanh. Nhu vay theo
tac gia véi viéc ton tai song song 02 kiéu
dat tén VPCC nhu hi¢n nay s€ giy “hoang
mang” cho nguoi dan khi nhan biét tén
cac VPCC va thuc hién hoat dong cong
chung.

Cubi cuing, tac gia cho rang Luat Cong
chung 2014 can phai sira doi quy dinh vé
cach dat tén VPCC nhu hién nay, bai vi
thuc té ton tai qua nhiéu diém bat hop ly.

2.3.3. Bdt cdp trong quy dinh vé
ngwoi dgi dién theo phép ludt ciia Vin
phong cong chirng

Mot trong cac diéu kién thanh lap
VPCC la yéu cau phai cé téi thiéu 02
Cong chung vién hop danh, va nguoi dai
dién theo phap luat caa VPCC la Truong
VPCC. Truong VPCC phai la Cong
chung vién hop danh cia VPCC va da
hanh nghé cong chieng tir 02 nam trd 1én.
CH thé thay, véi quy dinh nay Trudng
VPCC phai dam bao duoc vé tiéu chuan
cua mot Cong chung vién theo quy dinh
tai Piéu 8 Luat Cong chimg 2014, dong
thoi phai dam bao ca vé kinh nghiém lam
viéc thyc té 02 nam hoat dong trong linh
vuc cdng chung, quy dinh nay la hop ly
véi yéu cau ciia mot Cong ching vién 1a

Truong Van Phong. Luat cling quy dinh
ca truong hop néu cac Cong chang vién
hop danh cua VPCC déu thoa diéu kién
vé kinh nghiém lam viéc theo quy dinh,
thi c6 thé thoa thuan véi nhau vé viéc ai
s& 1a Truong Vin phong. Didu nay co y
nghia quan trong bai Cong ching vién la
Trudng Van phong s€ dugc dat tén VPCC
theo tén minh, dung gc do khac, day
cling l1a qua trinh ma Cong chung vién,
nguoi hoat dong trong linh vuc cOng
chtng ludn “phan dau”.

Truéng VPCC la nguoi dai di¢n theo
phap luat cia VPCC day ciing 1a diéu
kién bat budc nam trong hd so xin thanh
lap VPCC. Ngoai chirc nang, nhiém vu
cia mot Cong chirng vién thi Truéng Van
phong con quyét dinh moi van dé quan
trong ctia Van phong theo quy dinh phép
luat. Tuy nhién, Luat Cong ching 2014
chi dua ra quy dinh vé tiéu chuan ciia mot
céng ching vién tai Biéu 8, nhiing quy
dinh rang bugdc hay han ché tu cach lam
Truong VPCC hoan toan khéng c6. Véi
churc nang va nhiém vu cua Trudng van
phong, dong thoi véi tu cach 13 nguoi dai
dién theo phap luat cia mot to chic hanh
nghé cong ching. Tac gia cho rang can
phai c6 quy dinh chat ché hon, khong don
thuan chi 1a thoa thuan gitra cac cong
ching vién da du diéu kién.

Mot trong nhiing van dé can can nhac
1a quy dinh vé d6 tudi cua Cong ching
vién 1a trudng véan phong, theo quy dinh
hién nay thi chi can thoa yéu cau vé tiéu
chuan theo Diéu 8 Luat Cong ching nam
2014 déu c6 thé 1am ho so dé xin hanh
nghé cdng ching, luat khong dé cap dén
van dé vé han ché do tudi caa Cong ching
vién, khi d6 nhitng ngudi cao tudi 70 — 80
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tudi hodc hon thé van co thé hanh nghé
cong chimg. Theo quy dinh tai Piéu 169
Bo Luat Lao dong 2019 vé do tudi nghi
huu 12 60 tudi 3 thang ddi véi nam va 55
tudi 4 thang ddi voi nir. Mot s6 linh vyc
con c¢6 quy dinh vé d6 tudi nghi huu khac
nhau, chiang han trong linh vuc gido duc,
thoi gian kéo dai lam viéc ddi voi giang
vién co trinh d6 tién si 1a khong qua 5
nam; d6i véi giang vién co chirc danh phé
gido su 1a khong qua 7 nim va d6i Voi
giang vién co churc danh gido su la khong
qua 10 ndm 2. C6 thé thay diéu kién vé do
tudi 1a diéu kién can thiét d6i véi nguoi
hanh nghé néi chung va hanh nghé céng
chuang noi riéng. Cho nén can phai xem
xét lai van dé do tudi d6i vai Cong ching
vién, dac biét Cong chirng vién 1a Trudng
VPCC vi ngoai chuyén mén nghiép vu,
tinh trang sticc khoe cia Cong chirng vién
cling rat quan trong. Néu Coéng ching
vién vi ly do stc khoe khong thé tiép tuc
lam viéc, cong tac thi VPCC phai lam thu
tuc d6i tén VPCC theo quy dinh.

3. GIAlI PHAP HOAN THIEN QUY
PINH PHAP LUAT VE PIEU KIEN
THANH LAP VAN PHONG CONG
CHUNG

3.1. B6 sung md hinh hoat @ong cho
Vian phong cong chwng, ghi nhan
quyén tw do lwa chen mé hinh hoat
dong cia Van phong céng chirng theo
quy dinh phap luat

Trong nhiing quyén tu do kinh doanh
thi quyén ty do lya chon loai hinh doanh
nghiép hoat dong dugc phap luat ghi

2 Khoan 2 Diéu 9 cia Nghi dinh s6 141/2013/ ND-
CP quy dinh chi tiét va huong dan thi hanh mot s6
diéu cua Luat Giao duc Dai hoc

nhan, khdng anh huong téi quyén va loi
ich cua chu thé khéc trong x& hoi, khdng
xam pham t6i loi ich cua cong dong. Hoat
dong cong ching ciing khong phai ngoai
1&. Cho nén can phai loai bo tu duy nay ra
khoi Luat Cong ching 2014, bang viéc
quy dinh cho phép Cong ching vién dugc
phép lua chon md hinh hoat dong cua
VPCC. Luat Cong ching 2014 phai stra
d6i theo hudng thira nhan thanh vién gép
vdn trong VPCC hop danh va ca loai hinh
Doanh nghiép tu nhan nhu Luat Cong
chung 2006 da ting quy dinh. C6 nhu vay
méi khac phuc dugc nguyén nhan lam
cho hé théng VPCC hoat dong thiéu tinh
bén viing.

Puong nhién vai mo hinh Cong ty hop
danh (bao gém ca Cdng chting vién hop
danh va hop vén), thanh vién hop danh c6
tu cach phap nhan chiu trdch nhiém vo
han dbi véi hoat dong cia VPCC trén
cuong vi cua Cong chang vién hop danh.
Thanh vién hop vén, khong co tu cach
phap nhan chiu trach nhiém hitu han
trong s6 vén gop vao VPCC. Diéu nay s&
x6a bo di mau thuan trong phéap luat
doanh nghiép va Luat Céng ching hién
hanh. Mat khac, thanh vién gop vén co
thé hoat dong codng chiing tai VPCC cua
minh véi tu cach nhu Cong ching Vien
lam viéc theo hop dong Theo d6, néu
thanh vién hop von muén chuyen nhugng
hodc dé lai thira ké phan von gdp cua
minh cho nguoi khac cling khong lam anh
huong t6i su ton tai caia VPCC. Pidu nay
Luat Cong ching 2014 chua lam duoc.
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Viéc ghi nhan thanh vién hop vén vao
Cong ty hop danh cua VPCC, mic du
Cong chiing vién hop vén chi chiu trach
nhiém hitu han trong pham vi s6 vén da
gop. Piéu nay khong c6 nghia s& giGi han
trach nhiém dan su ddi voi thiét hai do
hanh vi ciaa Cong chang vién gay ra. Bén
canh do, Cong chirng vién véi tu cach la
chu thé cua hanh vi trai phép luat s& phai
chiu trach nhiém truc tiép, vo han truéc
ngudi sir dung dich vu cong chang. Van
dé nay da duoc quy dinh chit ché trong
Luat Cong ching 2014 va B6 luat dan su
2015. Mat khac, VPCC ciling hoan toan
c6 thé hoat dong theo loai hinh Doanh
nghiép tu nhan, VPCC do mot Cong
chung vién 1am chu khong thé dong nhat
véi VPCC c¢6 duy nhat mot Cong chang
vién hanh nghé. Chi VPCC hoan toan c6
thé thué cac Cong chiing vién lam viéc
theo hop dong, quyén han va trach nhiém
da duoc cu thé hoa trong Luat Cong
chung 2014.

Tt nhirng quan diém nhu trén, tac gia
dé xuat stra doi khoan 1 Diéu 22 Luat
Cong chung 2014 nhu sau: “I. Van
phong cong chitng diroc t6 chirc va hoat
dong theo quy dinh cua Ludt nay va cac
van ban quy phgm phap lugt khac vé logi
hinh doanh nghiép. ”

3.2. Sira dbi quy dinh vé cach dit tén
Vin phong cong chirng, x06a bé quy
dinh thay d6i tén Vin phong cong
chirng trong nhirng truong hep khong
can thiét

Nhu tac gia da phan tich, cach dat tén
cia VPCC hién nay theo quy dinh cua
Luat Cong chirng 2014 ton tai qua nhiéu
diém bt cap, nhu kha ning trung tén gitta
cac VPCC vaéi nhau ma luat chua du liéu,

chua ké dén viéc quy dinh doi tén VPCC
trong cac trudng hop khong can thiét. Do
la mét trong nhitng nguyén nhan lam cho
hoat dong cong ching roi ren. Khong chi
lam anh huong den chat luong cong
chang, 1am giam sé luong nguoi yéu cau
cong ching vi ho khong biét VPCC
“quen thudc” hién di d6i tén hoic doi tru
s& va da thuc hién doi lubn tén vi Luat bat
budc. Biéu nay lam anh hudng tryc tiép
dén lgi nhuan cua VPCC. Trong hoat
dong kinh doanh, thuong hiéu, uy tin
doanh nghiép dugc xem la mot trong
nhirng “tai san” quy gia cua doanh
nghiép. Giatri thuong hiéu cua VPCC tao
nén niém tin d6i voi ngudi yéu cau cong
chung khi ho lua chon céng ching hoac
chuirng thuc tai VPCC cua minh. Mat khac
thuong hiéu cling 13 mot trong nhirng yéu
t6 quyét dinh gia chuyén nhuong. Téc gia
cho rang can phai kip thoi stra d6i nhitng
quy dinh lién quan dén cach dit tén, ciing
nhu nhitng han ché téi da viéc doi tén cua
VPCC. Theo d6, tac gia dé xuat phai can
stra ddi khoan 3 Didu 22 Luat Céng
chirng nhu sau:

“3. Tén goi Cua Van phong cong ching
do cdng chung vién lwa chon, phdi bao
gom cum tir “Vin phong cong chirng”.
Tén goi Cua Van phong cong ching
khéng duwoc tring hogc gay nham lan véi
tén cua to chic hanh nghé cong chirng
khac, khéng dwoc Vi phgm truyén thong
lich s, van héa, dao dirc va thuan phong
my tuc cua dén toc. ”

Véi viéc sira d6i ndy cho phép céc
VPCC duoc tu do lya chon tén VPCC cua
minh, cung Vvéi viéc quy dinh tranh gay
trung lap gitta cac VPCC khi dang ki.
Diéu nay hoan toan phi hop véi phép luat
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doanh nghiép vé cach dit tén ciing nhu
bao toan dugc thuong hiéu trong nhirng
truong hop thay d6i Truong VPCC hoic
chuyén nhuong VPCC, bén nhan chuyén
nhuong ¢ thé gitr lai tén thuong hiéu cua
VPCC uy tin, lau nam.

Ddng thoi tac gia ciing dé xuit bo di
quy dinh vé viéc d6i tén VPCC khi thay
ddi tru so. Thuc té cd nhitng VPCC
thuong khong co tru so riéng, khéng phai
van phong nao ciing thué dugc dia diém
lau dai, néu bén cho thué cham dut hop
dong cho thué thi van phong d6 sé& phai
thay doi tén goi lién tuc, quy dinh nay rat
bat hop 1y. Diéu nay con anh huong dén
ca viéc luu trir ho so cong chizng néu viéc
ddi tén va tru so lién tuc. Theo dé tai
khoan 2 Diéu 24 Luat Cong chung 2014
s& duoc sira d6i theo huéng bo di cum tir
“tru so hodgc Truong Van phong cong
chitng”, vi thay d6i Truong Vin phong
cong chimg ciing khong can phai doi tén
VPCC, vi tén VPCC da duge dé xuat dat
theo hudng tu do lya chon nhu da dé cap
o trén.

Nhu vay khoan 2 Diéu 24 Luat Cong
chtng 2014 duoc stra d6i nhu sau:

“2. Van phong céng chirng thay doi
tén goi thi dwoc S Tw phdp cap lai gidy
dang ky hoat dong trong thoi han 07 ngay
lam viéc ké tir ngay nhdn dii hé so dé
nghi; truong hop tir choi phdi thong béo
bang van bdan va néu ré 1y do”.

3.3. Bo sung quy dinh loai trir vé
ngwoi dai dién theo phap luat cia Vin
phong céng chirng

Ngoai quy dinh vé tiéu chuan cua
Cong chung vién tai Piéu 8 Luat Cong
chung 2014 va da hoat dong trong linh

vuc cong ching 02 nam, thi theo tac gia
Truong Van phong - nguoi dai dién theo
phap luat caa VPCC can phai c¢6 quy dinh
chat ché hon, khong don thuan chi la thoa
thuan gitra cac cbng ching vién da du
diéu kién. Bai, trong mot VPCC néu céc
Cong chimg vién déu du diéu kién la
Trudéng Van phong khi d6 viéc luya chon
s& kho khan. Néu cho rang VPCC la loai
hinh hop danh, 13 mét t6 chire “ddi nhan”
cac Cong chung vién hoat dong trén co s&
uy tin, su tin tuéng. Diéu nay chi dung
trong hoan canh c6 ton tai Cong ching
vién “ddi vén”. Béi vi, dung goc do khac,
dé tro thanh Truong VPCC day ciing 1a
qua trinh ma Céng ching vién, nguoi
hoat dong trong linh vuc cong chirng ludn
“phan diu” méi c6 dugc. Cho nén su thoa
thuan nhu da néu trén trong mot s6 trudng
hop lai khong dat két qua. Tac gia cho
rang nén xo6a bo quy dinh vé “sy thoa
thuan” trong truong hop nay. Thay vao
do6 phap luat cong chirng sé co nhitng quy
dinh nghiém khac hon, mang tinh rang
budc hoac loai trir dé lua chon nguoi dai
dién theo phép luat VPCC.

Téc gia dé xuat mot trong nhitng quy
dinh rang budc 1 yéu cau vé do tudi cua
Cong chung vién 1a Trudng van phong.
Nhitng ngudi tir 70 tudi tré 18n van co thé
hanh nghé coéng ching nhung khong
duogc la Truong VPCC, mot mat dam bao
vé kha ning suc khoe 1au dai dé duong
nhiém, vi theo quy dinh hién hanh mat
khi thay d6i Truong VPCC thi phai thay
d6i tén VPCC. Mit khac viéc quy dinh vé
d6 tudi nay ciing phu hop véi hé thong
phap luat Viét Nam nhu tac gia da dé cap
& phan han ché, dé vira st dung, khai thac
hiéu qua ngudn lyc cong chitng vién co
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tr‘inh do chuyén mon, kinh’nghiém thuc
tien nhung phai bao dam chat Iuong, higu
qua cua hoat dong cong chang.

Bén canh do, tac gia dé xuat b sung
diéu khoan loai trir ddi véi Cong ching
vién khong dwoc gitr chac vu Trudng
VPCC khi bi mi&n nhié¢m roi vao diém e,
g, h khoan 2 Piéu 15 Luat Céng ching
2014 vi da vi pham phap luat lién quan
dén qua trinh hanh nghé phap luat. Khi
d6, tai khoan 2 Piéu 22 Luat Cong ching
2014 s& duoc stra d6i, bd sung nhu sau:

“2.Nguoi dai dién theo phap ludt cua
Van phong cong chung la Truong Van
phong. Truong Van phong cong chung
phai la céng ching vién hop danh cua
Van phong céng chitng va da hanh nghé
cong ching tur 02 nam tro 1€n. Trir quy
dinh tai diém e, g, h khodn 2 Piéu 15 cua
Lugt nay.”

Véi viéc sira d6i nay, tac gia tin rang
sé lya chon dugc Truong VPCC - nguoi
dai dién theo phéap luat cia VPCC vira
thuc hién chirc nang, nhiém vu cta mot
Cong chang vién vira dai dién Van phong
quyét dinh moi van dé quan trong theo
quy dinh phap luat.

4. KET LUAN

VPCC la mot trong nhitng don vi, to
chic duoc co quan c6 tham quyén cip
phép dé hoat dong trong linh vuc cong
chung. Véi chirc ning gop phan dam bao
an toan phap Iy, han ché thap nhit tranh
chap xay ra, dung véi tinh nang hd tro tu
phap caa minh. Tao ra sy canh tranh lanh
manh, binh ding giira cac to chic hanh
nghé cdng chimg, dat biét 1a ludn ton tai
hoat dong song song vai Phong cong
chung.

VPCC hoat dong theo quy dinh cua
Luat Cong ching 2014 cung véi Luat
Doanh nghiép 2020 va nhirng van ban
phap luat c6 lién quan dén hinh thtic cong
ty Hop danh. Nhan thay, viéc ap dung
quy dinh vé& diéu kién thanh lIap VPCC
con nhidu vuéng mac, can phai sira doi
kip thoi @& md hinh VPCC tiép tuc phat
huy duoc vai trd caa minh. Dan xo4 di
doc quyén cua nha nudc trong linh vuc
cdng chung tiép tuc mé rong dan chu.
GOp phan dam bao mai truong phap Iy
cho céc giao dich dan sy, thuong mai...
tao diéu kién dé nguoi dan dan hinh thanh
y thirc str dung cac cong cu phap 1y dé bao
vé minh trong doi séng dan sy, dong thoi
y thirc quyén va nghia vu cia minh tot
hon khi tham gia bat ky giao dich nao.

Chinh vi vay, hoan thién phap luat vé
diéu kién thanh lap VPCC la cap thiét, hi
vong rang véi du thao sira doi Luat Cong
chung sip t6i, s& ¢ nhiing ddi mai veé
cach dat tén VPCC, vé diéu ki¢n thanh
lap VPCC. Mat khac, VPCC cling 1a mot
loai hinh doanh nghiép, vin d& thuong
hiéu can phai dugc chi trong, can bai bo
nhitng quy dinh d6i tén VPCC khong can
thiét. Ton trong tinh than tu do lya chon
md hinh hoat dong doanh nghiép cua cac
chu thé theo quy dinh phép luat. Lya chon
dung dan va hop 1y ngudi dai dién phép
luat trong nhitng nganh nghé mang tinh
chat dic thu. C6 nhu vay VPCC mai ¢6
thé ton tai “bén vimng”.

TAI LIEU THAM KHAO

1. Binh An, 2020. P4y manh viéc
chuyén doi hoat dong cua vian phong
cong chung, https://baophapluat.vn/day-
manh-viec-chuyen-doi-hoat-dong-cua-
cac-phong-cong-chung-

151



Tap chi Nghién ctru khoa hoc va Phat trién kinh té Truong Pai hoc Tay D6

S4 15 - 2022

post357030.html, [truy cap ngay
20/3/2022].

2. Chinh Phg, 2013. Sé:
141/2013/ND-CP, ngay 24/10/2013.
Nghi dinh quy dinh chi tiét va huéng
dan thi hanh mot sé diéu cua Luat Giao
duc Pai hoc.

3. Chinh Phi, 2015. Sé:
23/2015/ND-CP, ngay 16/02/2015. Nghi
dinh quy dinh vé cap ban sao tir s6 géc,
chirng thuc ban sao tir ban chinh, ching
thuc chit ky va chiing thuc hop dong,
giao dich.

4. Chinh Phu, 2015. Sé:
29/2015/ND-CP, ngay 15/3/2015. Nghi
dinh quy dinh chi tiét va huéng dan mot
s6 diéu cua Luat Céng Chung.

5. Chinh Phg, 2016. Sé:
99/2016/ND-CP, ngay 01/7/2016. Nghi
dinh quy dinh vé quan ly va st dung con
dau

6. Qudc Hoi, 2019. S6:
45/2019/QH14, ngay 20/11/2019. Bo
Luat Lao dong.

7. Quéc Hoi, 2006. S6: 82/2006/QH
11, ngay 29/11/2006. Luat Céng Chung.

8. Qudc Hoi, 2014. Sb:
53/2014/QH13, ngay 20/6/2014. Luat
Cong Chung.

9. Qudc Hai, 2020. Sb:
59/2020/QH14, ngay 17/6/2020. Luat
Doanh nghiép.

10. Qudc Hai, 2020. sé:
61/2020/QH14, ngay 17/6/2020. Luat
Pau tu.

152



Tap chi Nghién ctru khoa hoc va Phat trién kinh té Truong Pai hoc Tay D6 S6 15 - 2022

INADEQUACIES IN THE LEGAL REGULATIONS
ON CONDITIONS FOR THE ESTABLISHMENT
OF NOTARY OFFICES AND RECOMMENDATIONS

FOR LEGAL IMPROVEMENT
Nguyen Hong Chi
Tay Do Univeristy
(Email: nhchi@tdu.edu.vn)

ABSTRACT

Currently, Notary Offices (NOs) is one of two operating forms of notarial practice
organizations. Recognizing the parallel existence with the Notary Chamber, the state is
gradually drawing from the notarization service provision, but it is "giving way" to non-state
organizations to operate. NOs perform the function of certifying the authenticity and legality
of written contracts and transactions as well as the accuracy, legality and unethicality of the
translations specified in Clause 1, Article 2 of the Law on Notarization 2014. From there, it
is possible to avoid legal risks for the right holder, minimize possible disputes, and protect
the legitimate rights and interests of organizations and individuals. Given this importance,
the Law on Notary Publication 2014 and related laws need to strictly regulate the structure,
organization, and conditions of the establishment of NOs... However, when studying the
conditions for the establishment of NOs, the author found that there are still many limitations,
such as the regulations on the types of operation of NOs being too rigid, the naming of NOs
not yet promoting the effectiveness of the NO's operations, and stipulating many
unreasonable cases to change the office’s name. There are still many points to discuss about
the provisions of the legal representation of the NOs... Within the scope of this article, the
author will analyze the above limitations and offer some recommendations to overcome these
shortcomings in the current establishment conditions for NOs.

Keywords: Notarization, notary offices, conditions for setting up a notary office
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