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Tém tit

Thoi gian gin ddy, tinh trang cac dbi tuong t6 chirc cho phu nit mang thai ra nu6e ngoai dé ban bao thai dang c6 xu
huéng gia tang, din bién phtc tap. Dén nay, cac co quan chtrc nang van lung ting trong viée xtr 1y, phan nhleu lado
con “khoang tréng” trong quy dinh ctia phap luat. Bai viét dudi day xin phan tich, 1am rd nhitng vuéng méic vé mat
phap ly trong xur ly cac vu viéc nay.

Tir khéa: Mua ban bao thai; khoang trong phap 1y.
Abstract

Currently, the reality of pregnant women going abroad to sell their fetus under the organization of criminals is more and
more increasing. So far the authorities still face difficulties in handling this situation mostly due to the lack of
regulations in criminal law. This paper will analyze and elaborate the legal gaps concerning this situation.

Keywords: Human fetus trading; legal gaps.

1. Thuc trang budon ban bao thai va nhiing
khé6 khin, vuéng mic trong phat hién, dicu
tra, xuw ly

Thoi gian gan day, lyc lugng chic ning da
phat hién nhiéu vu t6 chitc mua béan bao thai khi
dua nguoi me ra nudc ngoai sinh con. Theo
phan 4nh trong phéng sy diéu tra cia bao
Thanh Nién, s6 ra ngay 04/6/2019, da néu rd:

“Luc lugng cong an ca nudce da phat hién nhiéu
vu mua ban tré em, bao thai ra nudc ngoai
(Trung Qudc). Pién hinh nhu: Céng an tinh
Nghé An phat hién c6 25 truong hop phu nir
dan toc thiéu sé6 & huyén Ky Son, mang thai,
sang Trung Qudc sinh con, trong d6, di xac
minh lam rd 5 truong hop khai nhan sau khi
sinh con di ban cho bén Trung Qudc. Cong an
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tinh Quang Ninh phat hién 08 phu nir c6 noi cu
tra tai cac tinh phia Nam mang thai ho, dé thué
cho ngudi Trung Qudc. Cong an tinh Lang Son
phat hién mot sd vu viéc cac ddi twong bén
Trung Qubc moéc ndi, lién lac véi mot sb déi
twong sinh song tai tinh Nghé An dé tim mua
tré em, bao thai cua nhiing gia dinh dan tdc
thiéu sb6 dé dua sang Trung Qudc. Cong an
thanh phé H6 Chi Minh phat hién 05 d6i tuong
1a nguoi Trung Qude, 03 dbi tugng 1a ngudi
Viét Nam t6 chire mang thai ho vi muc dich
thwong mai... Nhiéu truong hop, cac ddi tuong
khong chi ban bao thai, bAn con magi dé ma sau
d6 con x4m hai chinh ngudi me, dé lai nhiéu
hau qua thuong tam, gay tdm ly hoang mang,
btrc xtic trong qu?m chung nhan dan, tao du luén
xau trong xa hoi” [1].

Tuy nhién, viéc phat hién, diéu tra, xur ly ddi
v61 nhitng hanh vi mua ban bao thai hién nay
rat khé khin va con nhiéu lung ting, boi: (i)
Céc phuong thuc, thi doan cua cac dbi tuong
rit tinh vi, xdo quyét; (ii) Nhitng vudéng mic
trong viéc xac minh, thu thép tai li€u, chung cu;
(iii) Viéc chua thong nhit duoc tiéu chi dé xac
dinh hanh vi mua ban nguoi cia Vi¢t Nam véi
mot s6 nudc, dic biét 1a voi Trung Qudc, da
anh hudng khong nho dén viéc diéu tra vu an,
giai ctru nan nhan; (iv) Viéc tra 10i uy thac didu
tra cua phia nudc ngoai con cham, lam anh
huong dén tién do, thoi han diéu tra cia vu 4n
mua ban nguoi...

2. Nhitng “khoang tréng” phap 1y can b
sung, sira d6i trong luit hinh sy

Mic du tinh trang mua ban bao thai dang
dién ra ngdy cang phirc tap va c6 xu huéng gia
tang, nhung dbi v4i hanh vi ndy dén nay van
con khoang tréng vé mat phap 1y nén rat kho
khan trong viéc xur 1y tdi pham dé ngan chan,
phong ngtra.

Déi voi cac vu viée du db phy nit mang thai
sang Trung Qudc sinh con dem bén, ban chat
ctia hanh vi 12 “mua ban tré em”, nhung dé c6
du cin cir xac dinh hanh vi pham toi cta ddi

tuong “du do” ciing nhu ciia ngudi me tré so
sinh thuong gip rat nhiéu khé khan khi chi cin
ctr vao 101 khai cua nguoi me va 1oi khai cua
dbi twong, trong khi sy viéc chua dién ra.
Ching han: Cong an mot s6 dia phuong phat
hién viéc cac ddi twong dang trén duong dua
phu nit mang thai di Trung Qudc dé sinh rdi
ban con cho nguoi Trung Qubc nhung viée sinh
con chua xay ra. Vi vay, ¢ giai doan nay, khong
6 co so dé truy t6 vé toi “mua ban ngudi” hodc
“mua ban nguoi dudi 16 tudi” theo Didu 150 va
Diéu 151, Bo luat Hinh sy 2015. Cu thé: Diéu
151 - T6i mua ban ngudi dudi 16 tudi, qui dinh:

“I1. Ngwoi nao thuc hién mot trong cac hanh
vi sau day, thi bi phat tit tie 07 nam dén 12 nam:

a) Chuyén giao hodc tiép nhdn nguwoi ddi 16
tuéi dé giao, nhdn tién, tai san hodc loi ich vit
chat khac triv truong hop vi muc dich nhan dao,

b) Chuyén giao hodc tiép nhdn nguoi duwdi
16 tuéi dé béc 16t tinh duc, cuong birc lao dong,
lcfy bo phdn co thé hodc vi muc dich vé nhdn
dao khac;

¢) Tuyén mg, vin chuyén, chira chdp nguoi
duwdi 16 tuéi dé thuc hién hanh vi quy dinh tai
diém a hodc diém b khodn nay.”

Viée truy t6 theo Piéu 154 vé tdi mua ban,
chiém doat md hodc bd phan co thé nguoi,
trong truong hop mua ban bao thai cling nhu
thyc t& dd va dang xay ra ciing gap nhiéu kho
khan. Piéu 154 — T6i mua ban, chiém doat mo
hodc b phan co thé ngudi, qui dinh:

“l. Ngwoi nao mua ban, chiém doat mo
hodac bo phdn co thé nguoi khac, thi bi phat tu
tir 03 nam dén 07 nam.”” [3].

Tuy nhién, v6i t6i danh nay, hién nay ciing
van dang c6 vuéng mic, khé khan trong duong
16i xtr 1y va thuc tién ciing chua c6 van ban nao
huéng dan truy t6 vé hanh vi nay.

Diéu 23 Nghi dinh s6 158/2005/ND-CP ngay
27/12/2005 quy dinh: “Tré em sinh ra song
duge tiv 24 gior tré 1én roi méi chét cing phdi
dang ky khai sinh va ding ky khai tir. Néu cha,
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me khong di khai sinh va khai tu, thi can bo Tu
phap ho tich tu xac dinh noi dung de ghi vao S6
ding ky khai sinh va Sé dang ky khai ti. Trong
cét ghi chii ciia S6 dang ky khai sinh va S6
dang ky khai tir phai ghi ré6 “tré chét so sinh”
[4]. Theo quy dinh nay, c6 thé hiéu cac c4 nhan
sinh ra va song dugc tir 24 gid tro 1én dugc xac
dinh 1a “tré em”. Theo do, co thé xac dinh: thai
nhi va tré sinh ra dudi 24 gio, chua dugc coi
’- chua phéi 14 nguoi duéi 16 tuoi,
nén khong thudc pham vi diéu chinh cua Didu
151 B¢ luat Hinh sy. Mat khéc, thai nhi cling
khong phai 12 mot bo phéan co thé cia nguoi me
nén ciing khong thudc pham vi diéu chinh cia
Diéu 154 B0 luat Hinh sy.

la “tré em’

Can ct theo nhiing quy dinh trén thi nan
nhan cua t0i pham nay phai la nguoi dudi 16
tudi. Tuy nhién, bao thai chuwa dugc coi la
ngudi. Chinh vi thé s& xdy ra 2 truong hop sau:

- Mét la, mua ban bao thai dién ra khi nguoi
me con mang thai nhung thoi diém ma dbi
tuong nhan con va giao hét sb tién 1a sau khi
sinh. Nghia 1a, tdi pham hoan thanh khi dira tre
dd sinh ra va bi co quan tién hanh t6 tung phat
hién. Truong hop nay co thé truy ctru cac ddi
tuong vé Toi mua béan nguoi dudi 16 tudi véi
murc hinh phat cao nhat 1 phat ti dén 20 nam
hodc tu chung than.

Déi voi truong hop du yéu t6 cdu thanh toi
pham va bi truy ctu trach nhiém hinh sy thi
cling can luu ¥ dén van dé xac dinh ngudi me 1a
nan nhan hay déng pham. Néu nguoi me co
nhan thirc kém hodc bi ép budc thi xac dinh la
nan nhan. Con néu nguoi me ¢6 muc dich vu loi
nham kiém tién va thyc hién hanh vi nhu mot
kiéu “hanh nghé&” thi xac dinh la déng pham va
can phai truy ctru trach nhiém hinh su.

- Hai 14, mua ban bao thai dién ra khi nguoi
me con mang thai nhung vu viéc bi bit qua tang
trueée thoi diém dira tré sinh ra thi khong thé xa
ly hinh sy vi luc nay hanh vi khong cau thanh
toi pham.

Nhiéu quan diém cho rang, tré em duoc hiéu
1a nhitng dra tré tir khi lot long ngudi me dén

16 tudi theo phéap ludt Viét Nam. Nhu vay, cac
van ban quy pham phap ludt va giai thich luat
thi thai nhi chua dugc coi 1a tré em, chua dugc
thtra nhan 14 cong dan. Viéc mua ban bao thai
chinh 13 thyc tién ndy sinh hanh vi ma truéc dé
khong c6, néi cach khac 1a chua nam trong y
thirc cia cac nha lam ludt. Hién nay chua co
quy dinh phap luat diéu chinh déi véi hanh vi
mua ban bao thai [2].

Diéu 151 B6 luat Hinh sy nim 2015 (bd
sung, sira d6i ndm 2017) da thay d6i khai niém
ndi ham tir Ti mua ban, danh trdo hodc chiém
doat tr¢ em (B6 luat Hinh sy nam 1999) thanh
T6i mua ban ngudi dudi 16 tudi. Do do, chi can
dta tré dugc sinh ra, con séng di duoc coi
|2 “nguoi dwdi 16 tu6i”. Bén canh d6, mic du
hanh vi du dd, thoa thuan cua dbi tuong to chirc
duoc bat dau va dién ra khi nguoi me con mang
thai nhung thoi diém d6i twong ndy nhan con va
giao hét sb tién (thuong 1a sau khi sinh) thi toi
pham m¢i hoan thanh. Néu vu viéc bi phat hién,
xtr 1y tai thoi diém nay (sau khi dua tré duogc
sinh ra) thi co quan tién hanh t6 tung van c6 du
co s& dé xir Iy vé Toi mua ban ngudi dudi 16
tudi. Tuy nhién, trén thyc tién, lam duogc viéc
nay la diéu vo cung kho khan. Bai 18, cac d6i
tuong thuong dua nguodi me dang mang thai ra
nude ngodi, gidu ¢ nhitng noi bi mat, tham chi
da sap xép ngudi canh gidi, canh gac, ngay sau
khi sinh xong, dtra tré¢ dugc nhanh chong, 1én
lat dua dén dia diém khac. Do d6, luc luong
chirc nang rat kho c6 thé theo doi, phat hi¢n, bét
qué tang vao thoi diém nguoi me sinh xong dtra
tré dé co co s¢ xtr 1y (nhat 1a khi dta tré duogc
sinh ra & nudc ngoai). Néu vu viée bj bét qua
tang trude thoi diém dua tré duoc sinh ra thi
van khéng c6 can ctr phap luat dé xu 1y, vi phap
luat hinh su chua ¢ qui dinh va ciing rat kho c6
can cir dé két t0i nguoi me ciing nhu cac ddi
tuong lién quan vé viéc mua ban nguoi. O day
1d rang ¢ sy mau thuan khi cing mot hanh vi
nguy hiém, chi do thoi diém phat hién, bt qua
tang khac nhau (trudc va sau khi sinh ra dtra
tré) s& dan dén két qua hoan toan trai nguoc: La
to1 pham hodc khdng vi pham quy dinh nao.
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Pé thdng nhat dudng 16i xét xr mot sb tdi
danh cta Bo luat Hinh sy ndm 2015 (bd sung,
sira d6i nam 2017), ngay 11/01/2019, Hoi dong
Tham phan Toa an Nhéan déan t6i cao di ban
hanh Nghi quyét s 02/NQ-HDTP, trong dé
Khoéan 2, Piéu 7 ¢6 huéng dan xtr ly d6i voi
T6i mua ban ngudi dudi 16 tudi nhu sau: Nguoi
biét nguoi khdc thuc sw co nhu cau nudi con
nudi (do hiém muén hodc cé long yéu tré) da
moi gioi cho nguoi nay xin con nuoi cua nguoi
vi hoan canh khé khan, khong c6 diéu kién nudi
con, muon cho con dé ciia minh di lam con nudi
va ¢é nhdn mot khodan tién tir viéc cho con va
viéc moi gioi. Day la truwong hop vi muc dich
nhdan dao nén nguoi moi gioi, nguoi cho con
minh di lam con nudi va nguoi nhan con nuoi
khong bi truy ciru trach nhiém hinh suw vé Toi
mua bdn nguoi dwdi 16 tuéi [5]. Huéng dan
ndy xudt phat tir chinh sach hinh sy nhan dao
cua Nha nudc. Tuy nhién, lgi dung diéu nay cac
dbi twong thuc hién nhiéu thu doan tinh vi dugc
che day bo1 “muc dich nhan dao”, “vi long yéu
tré”, “do hoan canh kho khan” nén kho khan
cho viée xtr 1y khi khong du co s¢ dé truy ciru
trach nhiém hinh su véi cac dbi tuong lién quan
(néu khong thé ching minh dugc cac diéu kién
khac nhu “d@é ldy bg phdn co thé”, “muc dich
vé nhin dao khac”...). Diéu nay dan dén hién
tuong td chirc mua ban bao thai, con mdi dé
cang tré nén khoé kiém soat.

Tu khé khan, vudng mic nhu néu trén,
chung t6i cho rang cac co quan c6 tham quyén
can nhanh chéng b sung cac quy dinh xir 1y toi
pham mua ban bao thai dé c6 co so truy ciu
trach nhiém hinh su ddi v6i nhitng hanh vi nguy
hiém nay. Theo d6, can thiét phai bd sung hanh
vi mua ban bao thai vao B luat Hinh su dé c6
can ct phap 1y diéu tra, truy t6, xét xir d6i véi
nhitng ca nhan, td chire thuc hién hanh vi nay.

Trong khi chua bd sung hanh vi mua ban bao
thai vao BO luat Hinh su, kién nghi Uy ban
Thuong vu Qudc hdi voi tham quyén 1a co quan
duy nhat giai thich luat cdn c6 nghi quyét giai
thich, 1am 1o can ci phép ly hanh vi mua ban
bao thai dé xur 1y theo phap luat hinh syu; hodc,
Hoi dong Tham phan Toa an Nhan dan Ti cao
c6 nghi quyét huéng dan duong 16i xét xir d6i
v6i nhitng hanh vi mua ban bao thai. C6 nhu
vay, cac co quan bao v€ phéap luat méi co6 can
ctr dé d4u tranh, xtr 1y v6i cac hanh vi mua ban
bao thai dang dién ra rat phirc tap, khong dé lot
t6i pham, gop phan bao dam an ninh, trat tu an
toan xa hoi.
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